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LC0803LAW OFEVIDENCE

MODULE01

INTRODUCTIONOFTHEACT(SECTIONS1-5)

1.IMPORTANCEOFLAW OFEVIDENCE

2.ROLEINCIVILANDCRIMINALPROCEEDINGS

3.APPLICATIONOFTHEACT

4.INTERPRETATIONCLAUSEUNDERTHEACT

5.PRESUMPTIONS:MAYPRESUME,SHALLPRESUMEANDCONCLUSIVEPROOF

6.RELEVANTDEFINITIONSUNDERTHEINFORMATIONTECHNOLOGYACT,2000

7.EVIDENCEOFFACTSINISSUEANDRELEVANTFACTSONLY

8.RELEVANCYANDADMISSIBILITY

1.IMPORTANCEOFLAW OFEVIDENCE

TheLaw ofEvidenceisasignificantpartofanybranchofthejudicialsystem

irrespectiveofanynation,whichmeanstheroleofevidenceisveryimportantstatutein

everycountry.ButtalkingspecificallyaboutIndiatheenactmentofIndianEvidenceAct

haschangedourjudicialsystem completelyastherewerenocodifiedlawsrelatingto

evidencewhichenrichedourjudicialsystem byprovidingrulesandregulationsfor

ascertainingtheshredsofevidence.AlthoughtheIndiaEvidenceActisbasedon

Englishlawstillitisnotfullycomprehensiveandalsoitisa‘LexFori’lawwhichmeans

lawofthelandwherecourtproceedingsaretaken.Theterm ‘evidence’isderivedfrom

Latinwordi.e.,‘Evident’or‘Evidere’whichmeans‘toshowclearly,ortodiscover,orto

ascertainortoprove.’

TheEvidenceactcameintoforcefrom 1stSeptember1872appliestoallover

IndiaexceptthestateofJammuandKashmir.Thelimitationofthisactdoesnotend

here,asitisnotapplicabletoarmy&navallaw,disciplinaryactsandalltheaffidavits.It

iswellknownthattheLaw ofevidenceisProceduralLaw anditonlyappliestocourt

proceedingsbutitalsohasafeatureinitssomepartwhichmakesitasSubstantialLaw

likeDoctrineofEstoppel.
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TheprimaryobjectiveofanyJudicialSystem irrespectiveofanystateisto

administerjusticeandprotecttherightsofthecitizens.Foradministeringjustice,every

judicialsystem hastoconsiderthefactsofthecasesandhastoextractthecorrect

factsforcompletejustice;andtheretheimportanceofprocedurallaw comesinto

existencewhichlawsdifferentrulesincheckingthevalueofthefactsproducedbythe

lawoffenderandbythevictim.Thecomplete‘corpusjuris’i.e,abodyoflaws,isdivided

intotwocategories:

 Substantivelaws-Whichmeanasetofrulesandregulationsthatgovernthe

society.

 Adjectivelaws-Thesearethesetofrulesandregulationswhichdealswiththe

lawgoverningproceduralaspectssuchasevidencing,pleadingetc.

Butthe law ofevidence neithercomes undersubstantive law norunder

procedurallaw,ratherit’sasubjectmatterof‘adjectivelaw’,whichdefinesthepleading,

evidencingandprocedurewithrespecttosubstantivelaws.Thegeneralmeaningof

‘Evidence’is‘abodyoffactsandinformationindicatingoradjudicatingthevaluesofany

factsorevidence’.

Evidenceistheonlypossiblewaybywhichthecourtcanmakeinferencesto

renderadecision.Thedefinitionofevidenceexplainsthatevidenceistheproofofany

factinissuessowithoutevidencetherewillbenopossibilitiestoproveanyfactin

issuesoreventoestablishanyfactsinthecases.Itisveryobviousthatitisnotmuch

difficulttasktoobtaintrustthroughviolatingthebasicstructureoflawbutinthecourse

ofprotectingthoserightsEvidence,Lawcomesintothepicture.EvidenceLawtellsthe

basicprinciplesandrulesregardingcollection.Sotheprocessofevidencinganyfacts

orproofshouldbegovernedbyawell-establishedlaw inordertoachievespeedyand

fairjustice.Thelaw ofevidenceisnotjustafundamentalprinciplegoverningthe

processofproofratheritalsohasamultidimensionalpurposeofgoverningtherules

relatingtotheprocessofproofincourtproceedings.Whileit’smoraldimensionisa

specialassetin criminaltrials as itendeavors in protecting the innocentand

highlightingtheguiltypersontoadministercompleteandfairjustice.Ontheotherhand,
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theevidencerulesalsohavethecapabilitytohideandpreventthetruthtobedisclosed

inthepublicdomaintoprotectthemasspublicinterest.

2.ROLEINCIVILANDCRIMINALPROCEEDINGS

Therulesofevidenceareingeneralthesameincivilandcriminalproceedings,

and bind alikeStateand citizen,prosecutorand accused,plaintiffand defendant,

counselandclient.Thereare,however,someexceptions,e.g.thedoctrineofestoppel

appliestocivilproceedingsonly;theprovisionsrelatingtoconfessions(ss.24-30),

characterofpersonsappearingbeforeCourts(ss.53,54),andincompetenceofparties

aswitnesses(s.120)arepeculiartocriminalproceedings.

Inacivilcase,aJudgeoffactmustfindforthepartyinwhosefavourthereisa

preponderanceofproof,throughtheevidenceisnotentirelyfreefrom doubt.Ina

criminalcasenoweightofpreponderantevidenceissufficient,shortofthatwhich

excludesallreasonabledoubt.Unbiasedmoralconvictionisnosufficientfoundationfor

averdictofguiltyunlessitisbasedonsubstantialfactsleadingtonootherreasonable

conclusion than thatofguilt.Circumstantialevidence notfurnishing conclusive

evidenceagainstanaccused,thoughformingagroundforgravesuspicionagainsthim,

cannotsustainaconviction.Theonusofproofincriminalcasesnevershiftstothe

accused,andtheyareundernoobligationtoprovetheirinnocenceoradduceevidence

intheirdefenceormakeanystatement.Inacivilcase,itisthedutyofthepartiesto

placetheircasebeforetheCourtastheythinkbest,whereasinacriminalcaseitisthe

dutyoftheCourttobringallrelevantevidenceontherecordandtoseethatjusticeis

done.

3.APPLICATIONOFTHEACT

InBritishIndia,theadministrationcourtsbyidealsoftheRoyalCharterbuildupin

Bombay,Madras and Calcutta were adhering to English standards ofthe law of

evidence.InMofussilcourts,outsidetheadministrationtowns,therewerenoclear

standardsidentifying with theLaw ofEvidence.TheCourtsdelighted in liberated

freedom inthematterofaffirmationofproof.Thewholeorganizationofequityinthe
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Mofussilcourts,withoutanypositiveprinciplesinregardstotheLawofEvidence,was

inall-outmayhem.Therewasadesperateneedforthecodificationoftheprinciplesof

law.In1835,themainendeavourwasmadetoarrangetheprinciplesofevidenceby

passingtheAct,1835.Somewhereintherangeof1835and1853aroundeleven

enactmentswerepassedmanagingtheLaw ofEvidence.Inanycase,everyoneof

theseenactmentswasdiscoveredinsufficient.

Intheyear1868,aCommissionwassetupunderthechairmanshipofSirHenry

Mayne.Hepresentedthedraft,whichwaslaterdiscoveredinadmissibletoIndian

conditions.Laterintheyear1870,thistaskofcodificationofthestandardsoftheLaw

ofEvidencewasdependentonSirJamesFitzjamesStephen.Stephenpresentedhis

draftanditwasalludedtotheselectcouncilandfurthermoretoHighCourtsand

individualsfrom Bartoevoketheconclusion,and,inthewakeofsocialoccasionfeeling,

thedraftwasputbeforethegoverningbodyanditwasinstituted.Finally,“TheEvidence

Act”cameintoforceonfirstSeptember1872.

BeforeIndependence,therewereupwardsof600princelystatesinIndia,which

werenotinsidethelocaleoftheBritisharrangementofequity.Everyoneofthesestates

haditsownprinciplesoftheLawofEvidence.Bethatasitmay,allthingsconsidered,

followedtheIndianEvidenceAct,1872.Afterindependence,therewasamergerof

princelystatesintotheIndianUnion.Boththesubstantiveaswellasprocedurallaws

havebeenmadeconsistentlyrelevanttoallStates,regardlessofwhethertheBritish

region ornative States.The Law ofEvidence is presentlymaterialto allStates

establishingtheUnionofIndia.

TerritorialExtentasperTheIndianEvidenceAct,1872

Part1,Chapter1andSection1oftheIndianEvidenceAct,1872stateaboutthe

extentoftheIndianEvidenceAct.ItplainlyexpressesthewaythattheIndianEvidence

Act,1872reachesouttothewholeofIndiaasidefrom theterritoryofJammuand

Kashmir.Itadditionallyappliestoallthelegalproceduresinorunderthewatchfuleyeof

theanyCourtincludingtheCourt-martial,otherthantheCourt-martialconvenedunder

theArmyAct,NavalDisciplineActortheIndianNavy(Discipline)Act1934,ortheAir
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ForceActyetnottoaffidavitsproducedtoanyCourtnortoproceduresbeforeajudge.

ApplicabilityofTheIndianEvidenceAct

AsalreadystatedinSection3oftheIndianEvidenceAct,1872thatitalsodeals

with its applicability.Evidence is the law ofthose matters which are completely

governedbythelawofthecountryinwhichtheproceedingtakesplaceirrespectiveof

thefactwhetherawitnessiscompetentornot,whethercertainevidenceprovescertain

factofnot.Therefore,thelexforideterminesallthequestionswhicharerelatedtothe

admissionorrejectionofevidence.

RelevantCasesbasedontheApplication

Section3oftheIndianEvidenceAct1972,alsodefineswhataCourtis.Asthe

above-mentionedSection,theCourtincorporatesalltheappointedauthoritiesorjudges

andMagistrates,andeveryotherindividual,withtheexceptionofarbitratorswhoare

lawfullyauthorizedtotakeevidence.Likewise,anenquiryisjudicialiftheobjectof

whichistoberesolvedhasajuralconnectionorrelationbetweenoneindividualand

anotheroragroupofpeople;orbetweenhim orthecommunitygenerally.Ithadbeen

heldonaccountofQueenv.Tulja(1887)12Bom.36,42thatanenquirywhereevidence

islawfullytakencanberememberedfortheterm ofthejudicialproceeding.

Inanycase,anenquiryaboutissuesofrealitywhereinnodiscretionispracticed

ornojudgmentistobeframed,however,somearebeingdoneasaspecificmethodfor

anobligationorduty,thenatthatpoint,itformsadministrativeenquiryratherthana

judicialenquiry.Similarly,inthecaseof,Queen-Empressv.Bharma(1886)11Bom.702

FB,ithadbeenheldthatprocedurebeforeaMagistratewhoisn’tauthorizedtodirectan

enquiryisnotajudicialproceedinginanycase.IthadbeenheldinthecaseofMunna

Lalv.StateofU.PAIR1991,All189,1991CrLJ1893,thataFamilyCourtalsofalls

insidetheambitofthesignificanceandarticulationofCourt.

Thestatutoryprovisionsadditionallydon’thaveanysignificantbearingbeforean

arbitrator.Consequently,anarbitratorwillundoubtedlycomplywiththestandardsof

naturaljustice.Theyarenotlimitedtothespecializedtechniqueoftheruleofevidence.
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TheIndianEvidenceActadditionallydoesn’talsoapplytotheaffidavit.

DifferentViewsAndDecisionsAsToTheApplicability:ImportantFindings

PriortoIndependence,theActwasappliedtowhatwasknownasthe“British

India”and“BritishBurma”.However,thedefinitionof“BritishIndia”wasamendedunder

Section3(5)oftheGeneralClausesAct,10of1897.Inthisway,26January1950,India

pronounceditselfasaSovereign,Democratic,RepublicandimmediatelyBurmawas

likewiseannouncedastheIndependentRepublicfrom 23rdMarch1956.

Judicialproceeding

Theterm JudicialProceedingisdefinedunderthisAct.However,ithadbeenheld

byJusticeSpankieinthecaseofRv.Gholam (1875)ILR1Allthatjudicialproceeding

canbeexpressedasanyprocedureoverthecourseofwhichevidenceisormightbe

taken,orinwhichanyjudgment,sentenceorfinalorderispassedonrecordedevidence.

TheCourthastoperform administrativeorexecutiveandlegalobligationsalltogether

sothatinajudicialproceeding,theadjudicatororthemagistratemustactinajudicial

capacity.

EvidenceActifapplicabletothearbitrationprocedure

TheActincleartermsdoesn’thaveanysignificantbearingtothearbitralmethod.

Asaresultofwhicharbitratorisn’tlimitedbythespecializedstandardsofevidence

except,ifthefundamentalprinciplesoffairnessandwell-establishedprinciplesof

evidencearenotdisregarded.

Thus,ithadbeenheldinthecaseofHaralalv.StateIndustrialCourtA1967B

174,thattherulesofActdon’tapplytotheproceduresbeforeanarbitrator.Thevery

objectofsubmissiontoanarbitratoristohaveanexpeditiousdisputesolvingwithout

gettingintothetediousandelaborateprocedureofaregulartrialortechnicalities.

EveniftheIndianEvidenceActdoesn’tapplytothearbitrationprocedurestillit

hadbeenheldinthecaseofJatanBuildersv.ArmyWelfareHousingOrganization,2009

AIHC2475(2485)(Del.)thatarbitratorcanevolveaprocedure,whichcomplieswiththe
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principle ofnaturaljustice forconductofthe proceeding.However,even ifthe

provisionsoftheEvidenceActarenottakenintoconsideration,stillthepartiesandthe

arbitratorscannotoverrideorignorethecontractualtermsandactcontrarytoit.

Itisnotavalidobjectiontotheawardthatthearbitratorshadnotactedinstrict

conformitywiththeruleofevidence.ThishadbeenheldinthecaseofGangav.Lekhraj

(1887)ILR9All253,thatarbitratorsareboundtoconform totherulesofnaturaljustice.

Even in the case of Hoogly RiverBridge Commissioners v.BhagirathiBridge

ConstructionCo.(1995)1CalLJ489;AIR1995Cal274,ithadbeenheldthattheCourt

isabsolutelynotworriedaboutthemeritofthecase.However,theprincipleofnatural

justiceandreasonableorfairplayinrealliferequiressomebasicevidenceeitheroralor

documentarybeforethearbitratorswhichwouldempowerthem toarriveatajustand

reasonableconclusion.

Affidavits

Thedefinitionofevidenceisexcludedfrom themeaningofevidenceunder

Section3oftheIndianEvidenceActandisalsoexplicitlyavoidedunderSection1ofthe

saidAct.Inthismanner,affidavitisapersonaloathoraffirmationwhichisbasedona

person’sownknowledge.Affidavitspersedon’tbecomeevidenceinsuits,however,it

canbecomeevidencejustbytheassentofthepartiesorwhereitisexceptionally

approvedbyanyprovisionsoflaw.However,inthecaseofShamsunderv.BharatOil

MillsAIR1964Bom 38,ithadbeenheldthataffidavitscanbeusedasevidenceif,for

sufficientreasons,theCourtpassesanorderunderOrder19,rule1,2oftheCodeOf

CivilProcedure1908.It,therefore,statedthatanaffidavitcannotbetreatedasevidence

unlessanorderhasbeenpassedunderOrder19oftheCodeofCivilProcedure.

InthecaseofRadhakrishnanv.NavoratonMalJainA1990Raj127,130,ithad

beenheldthatwhentherewasnoorderofthecourtunderOrder19rule1,affidavits

filed by the parties withoutgiving them the opportunity ofcross-examining the

deponents,cannotbetreatedasevidence.

Affidavitsfiledsuomoto
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Anaffidavitthatisrecordedsuomotobyapartywithouthavinganydirection

from theCourtcan’tbenamedasfalseevidence.Butithadbeenheldinthecaseof

DelhiLotteriesv.RajeshAgarwalAIR1998Del332,thatnoactionundertheIndian

PenalCodecanbetakenagainstthedeponent.

AffidavitsinInterlocutoryapplication

WheretheCourtisexplicitlyallowed to choosetheinterlocutoryissueson

affidavit,itdrawstheprovisionofOrder19Rule1and2oftheCodeofCivilProcedure

whichcan’tbesqueezedintoservice.It,hence,bringsthetermsandimpediments

endorsedbyrequest19rules1and2willbeconnectedjustiftheCourtpracticesthe

generalauthorityorpowerwhichisvestedinit.Thescrutinyofwordingsofrule1of

Order39unmistakablyshowsthatinterlocutoryapplicationforinterim injunctions,the

Courthadbeenexplicitlyallowedbythelegislatureitselftochoosesuchapplicationson

affidavit.

OnaccountofB.N.Munibasappav.G.D.SwamigalAIR 1959Mys.139,the

MysoreHighCourtheldthatwhileitwouldnotberighttostatethatevidencecan’tbe

viewedasevidencedespitethefactthatitspropertydeliveredunderrule1,and2of

Order19oftheCodeofCivilProcedure,thereforeplainlyanaffidavitcanneverreplace

anevidencerecordedinacommonmannerexcept,ifthecaseisonetowhichthe

arrangementoftheprovisionsapplyortheevidenceidentifieswithanissuelikean

applicationforaconnectionoranorderastowhichthecodeitselfhadmadeexpress

opinion.

InthecaseofKailashNathAgarwalv.AmarNathAgarwalAIR1969All82,ithad

beenheldthatbyimportinglegalfiction,theaffidavitsonrecordoftheproceedingmay

alsobeplacedbytheCivilCourtasaffidavitunderOrder19oftheCivilProcedureCode

andmayalsobefiledorreadinevidenceandcross-examinationmayalsobepermitted.

Domesticenquiry

InthecaseofStateofHaryanav.RattanSinghAIR1977SC1512,ithadbeen

heldthattheruleofevidenceundertheEvidenceActmaynotapplytothedomestic
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enquiry.SimilarlyinthecaseofK.L.Shindav.StateofMysoreAIR1976SC1080,the

ruleofevidencedoesn’tapplytodepartmentalproceedingaswell.However,againthere

isacontradictoryviewinthecaseofBalkrishnaMesrav.PresidingOfficer,Orissa(1977)

35FacLR11(SC),thatthereisnobaronthepartofthecompetentauthoritytorelyon

evidenceindisciplinaryproceedings.

ApplicabilityoftheActtoTribunal

Itisanestablishedfactthatdomestictribunalsarenotboundbythespecialized

principles ofmethodologyas are contained in the Evidence Act.On accountof

B.Bhimrajeev.UnionAIR1971Cal336,ithadbeenheldthattheruleofevidencehasno

applicationinthedepartmentalproceedingandtheexaminationwitnessesneednotbe

in therequestsetsomewherearound thesaid Act.Specialized standardsofthe

EvidenceActdon’tmakeadifferencetotheresidentialenquiryyetsubstantiverules

which structure the partofthe principle ofnaturaljustice,such thatitcan’tbe

disregardedinDomesticTribunals.ThishadbeenheldonaccountofCentralBankv.

P.C.JainAIR1969SC983.

TheActhasnoapplicationtoenquiriesdirectedbytheCourtsdespitethefact

thattheymightbelegalincharacter.IthadbeenheldinthecaseofUnionofIndiav.T.

R.VermaAIR1957SC882,thatitistherequirementoflawthatsuchTribunalsoughtto

watchrulesofnaturaljusticeintheconductofenquiry.

ApplicationoftheActtotheCommissioner

TheEvidenceActdoesn’tstrictlyapplyto enquiriesconductedbydomestic

Tribunals.ThishadbeenheldinthecaseofAhmedv.ChiefCommissionerAIR1966

Mani18.However,aCommissionappointedbyCodeOfCivilProcedureandCodeof

CriminalProcedurehasthepowertosummonthewitnessandevidence,andtherules

ofevidenceapplytotheproceedingsbeforehim.

ApplicabilityoftheActtoLabourCourts

AllthetechnicalitiesoftheEvidenceActarenotstrictlyapplicabletoLabour

CourtsandTribunals,exceptinsofarasSection11oftheIndustrialDisputesAct1947
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andtherulesthereinarepermitted.ThishadbeenheldinthecaseofBareillyElectricity

v.WorkmenAIR1972SC330.However,ithadalsobeenheldinthecaseofLeonard

Biermansv.SecondIndustrialTribunalAIR1962Cal375thataproceedingbeforean

IndustrialTribunalis merelya quasi-judicialproceeding and the evidence is not

applicabletosuchproceedings.

Eveninsomecases,therehasbeencontradictoryviews.InthecaseofRaghuv.

BurrakurCoalCo.LtdAIR1966Cal504,ithadbeenheldthatitisaCourtunderSection

3oftheIndianEvidenceAct,andthereforeitmustobservetherulesofevidenceand

naturaljustice.

ApplicabilitytoIncometaxauthorities

Incometaxauthoritiesarestrictlynotboundbytherulesofevidence.Thisviewhadalso

beenlaiddowninthecaseofCommissionerofIncome-taxv.EastCoastAIR1967SC

768.

ProceedingsundertheContemptofCourtsAct

TheprovisionsoftheEvidenceActalsodonotapplytothereceptionofmaterials

againstthecontemnorinacontemptproceeding.Thishadbeenestablishedinthecase

ofBasantaChandraGhosh,inthematterofAIR1960Pat430.

TheIndianEvidenceAct,1872issovastanditsimplicationsandinterpretations

arewide.TheapplicationoftheaboveActthoughmostlydependsuponthestatutory

provisionsbutdependinguponthecircumstances,natureofthecasealongwiththe

underlyingprinciplesofnaturaljusticetheapplicationalsovarieshugely.However,the

veryobjectiveoftheEvidenceActismetedoutthatistheCourthastofindoutthetruth

onthebasisofthefactsbroughtbeforetheCourtbythepartiestomeettheendsof

justiceasexpeditiouslyaspossible.Thus,theRuleofEvidenceisnottoputlimitations

andrestrictionsonthepartiesratheritactsasaguidingfactorfortheCourtstotake

evidence.

4.INTERPRETATIONCLAUSEUNDERTHEACT
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Sec.3

Court  “Court”includesallJudgesand Magistratesand allpersons,

exceptarbitrators,legallyauthorizedtotakeevidence.

Fact  “Fact”meansandincludes–– (1)anything,stateofthings,or

relationofthings,capableofbeingperceivedbythesenses;

 (2)Anymentalconditionofwhichanypersonisconscious.

 Thatamansaidcertainwordisafact[Illustration(c)].Similarly

thewordswrittenbyapersonalsoconstituteafact.Thewords

sowrittenorspokenarecapableofbeingperceived.Andassuch

thesewordsbeingastatementconstituteafact.

Relevant  One factissaid to be relevantto anotherwhen the one is

connectedwiththeotherinanyofthewaysreferredtointhe

provisionsofthisActrelatingtotherelevancyoffacts.

 Relevancycanbelogicalaswellaslegal.

 RelevancyundertheActisnotaquestionofpurelogicbutoflaw,

asnofact,howeverlogicallyrelevant,isreceivableinevidence

unlessitisdeclaredbytheActtoberelevant.

 Whateverislegallyrelevantislogicallyrelevantbutnotvice-

versa.

 PulukuriKotayya.v.Emoeror.A.I.R.1947P.C.47

 thestatementoftheaccused:"Ihavekeptinthefieldtheknife

withwhichIkilledA'islogicallyrelevanttoprovetheguiltofthe

accused,

 butsection27oftheActprovidesthatonlysomuchpartofthe

informationasrelatesdistinctlytothefacttherebydiscovered
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maybeproved,

 i.e.,is relevantand hence the latterportion of accused's

statement,viz.,"withwhichIkilledA"thoughlogicallyrelevantis

notlegallyrelevant

DISTINGUISHBETWEENRELEVANCY,ADMISSIBILITYANDEVIDENTIARYVALUE

 Afactmaybelegallyrelevant,yetitsreceptionmaybeprohibited

on thegroundsofpublicpolicy,e.g.,communicationsduring

marriage.

 Every relevantfactis therefore notnecessarily admissible.

Similarly,everyadmissiblefactisnotnecessarilyrelevantwithin

sections6to55oftheAct.

 Evenifaconfessionisrelevantandadmittedbythecourt,itisin

thewisdom ofthejudgeastowhatweightshallbeattachedtoit.

 Sodeterminationofevidentiaryvalueisaquestiontobedecided

bythejudgeaccordingtofactsandcircumstancesofeachcase.

 Sahoov.StateofU.P.[A.I.R.1966S.C.40]

 TheSupremeCourthasobservedthatthereisacleardistinction

betweenrelevancy,admissibilityandweighttobeattachedtoa

pieceofevidence

Facts in

issue

 Theexpression“factsinissue”meansandincludes––anyfact

from which,eitherbyitselforinconnectionwithotherfacts,the

existence,non-existence,natureorextentofanyright,liability,or

disability,asserted or denied in any suit or proceeding,

necessarilyfollows.

 Explanation.––Whenever,undertheprovisionsofthelawforthe

timebeinginforcerelatingtoCivilProcedure,anyCourtrecords
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anissueoffact,thefacttobeassertedordeniedintheanswerto

suchissueisafactinissue.[OrderXIVCodeofCivilProcedure,

1908]

 Factsinissuearefactsoutofwhichthedisputedlegalright,

liabilityordisabilityarederivedfordetermination.

 Toputitinotherwisethefactsassertedbyonepartyanddenied

bytheother,essentiallyconstitutethefactsinissue.

 Inotherwordstheallegationspertaintoanoffence,whichis

definedinagivenstatute

 An offence is constituted of certain ingredients.And the

prosecutionhastoprovetheseingredientsbyevidence

Document  meansanymatterexpressedordescribeduponanysubstanceby

meansofletters,figuresormarks,orbymorethanoneofthose

means,intended to beused,orwhich maybeused,forthe

purposeofrecordingthatmatter[IndianPenalCode,s.29andthe

GeneralClausesAct,1897s.3(18)]

P.Gopalkrishnan @ Dileep V.State ofKerala and Anr.CRIMINAL

APPEALNO.1794OF2019SUPREMECOURTOFINDIANovember29,

2019

 The contentsofthe memorycard/pen drive being electronic

recordmustberegardedasadocument.

 Iftheprosecutionisrelyingonthesame,ordinarily,theaccused

mustbegivenaclonedcopythereoftoenablehim/hertopresent

aneffectivedefenseduringthetrial.

 However,incasesinvolvingissuessuchasofprivacyofthe

complainant/witness or his/her identity,the Court may be
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justifiedinprovidingonlyinspectionthereoftotheaccusedand

his/herlawyerorexpertforpresentingeffectivedefenceduring

thetrial.

 Thecourtmayissuesuitabledirectionstobalancetheinterests

ofbothsides.

Evidence  “Evidence”meansandincludes––

(1)allstatementswhichtheCourtpermitsorrequirestobemadebefore

itbywitnesses,inrelationtomattersoffactunderinquiry;

suchstatementsarecalledoralevidence;

(2)4[alldocuments including electronic records produced forthe

inspection ofthe Court;]such documents are called documentary

evidence.[Subs.byAct21of2000w.e.f.17-10-2000]

Proved  Afactissaidtobeprovedwhen,afterconsideringthematters

beforeit,theCourt;eitherbelievesittoexist,orconsidersits

existence so probable thata prudentman ought,underthe

circumstancesoftheparticularcase,toactuponthesupposition

thatitexists.

Disproved  Afactissaidtobedisprovedwhen,afterconsideringthematters

before it,the Courteitherbelievesthatitdoesnotexist,or

considers its non-existence so probable thata prudentman

ought,underthecircumstancesoftheparticularcase,toactupon

thesuppositionthatitdoesnotexist.

Notproved  A factissaidnottobeprovedwhenitisneitherprovednor

disproved.

India  “India”meanstheterritoryofIndiaexcludingtheStateofJammu

andKashmir.
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5.PRESUMPTIONS:MAYPRESUME,SHALLPRESUMEANDCONCLUSIVEPROOF

Presumption-Presumptiongenerallymeansaprocessofascertainingfewfactsonthe

basisofpossibilityoritistheconsequenceofsomeactsingeneralwhichstrengthen

thepossibilityandwhensuchpossibilityhasgreatsubstantiatevaluethengenerally

factscanbeascertained.Apresumptioninlawmeansinferenceswhichareconcluded

bythecourtwithrespecttotheexistenceofcertainfacts.Theinferencescaneitherbe

affirmativeornegativedrawnfrom circumstancebyusingaprocessofbestprobable

reasoningofsuchcircumstances.

Thebasicruleofpresumptioniswhenonefactofthecaseorcircumstancesare

consideredasprimaryfactsandiftheyareprovingtheotherfactsrelatedtoit,thenthe

factscanbepresumedasiftheyareproveduntildisproved.Section114ofIndian

EvidenceActspecificallydealswiththeconceptthat‘thecourtmaypresumethe

existenceofanyfactwhichitthinkslikelytohavehappened,regardbeinghadtothe

commoncourseof(a)naturalevents,(b)humanconduct,and(c)publicandprivate

business,intheirrelationtothefactsoftheparticularcase’.

Maypresume-Itisaconditionwhenthecourtenjoysitsdiscretionpowertopresume

any/certain/few factsandrecognizeiteitherprovedormayaskforcorroborative

evidencetoconfirm orreconfirm thepresumptionsetbythecourtinitsdiscretion.

Section4oftheIndianEvidenceActprovidesthatafactoragroupoffactsmaybe

regardedasproved,untilandunlesstheyaredisapproved.Theconceptisdefinedunder

Section4ofthisActthat‘MayPresume’dealswithrebuttablepresumptionandisnota

branchofjurisprudence.

Shallpresume-Itdenotesastrongassertionorintentiontodetermineanyfact.Section

4ofIndianevidenceActexplainstheprincipleof‘ShallPresume’thatthecourtdoesnot

haveanydiscretionarypowerinthecourseofpresumptionof‘ShallPresume’,ratherthe

courthaspresumedfactsorgroupsoffactsandregardthem asiftheyareproveduntil

theyaredisprovedbytheotherparty.Section4oftheIndianEvidenceActexplainsthat

theconceptof‘ShallPresume’mayalsobecalled‘PresumptionofLaw’or‘Artificial

Presumption’or‘ObligatoryPresumption’or‘RebuttablePresumptionofLaw’andtells
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thatitisabranchofjurisprudence.

Conclusive Presumptions/Proofs-Itcan be considered as one ofthe strongest

presumptionsacourtmayassumebutatthesametimethepresumptionsarenot

completelybasedonlogicrathercourtbelievesthatsuchpresumptionsareforthe

welfareorupbringingofthesociety.WithregardstoConclusiveproofs,thelaw has

absolutepowerandshallnotallow anyproofscontrarytothepresumptionwhich

meansifthefactspresumedunderconclusiveproofscannotbechallengedevenifthe

presumptionischallengedonthebasisofprobativeevidence.Thisisthestrongestkind

ofalltheexistingpresumptionswhereasSection41,112and113oftheEvidenceAct

andS.82oftheIndianPenalCodeareoneofthemostimportantprovisionsrelatedto

theirrebuttableform ofpresumptionsorConclusivePresumption.

Thegeneraldefinition ofConclusiveProofisacondition when onefactis

established,thentheotherfactsorconditionsbecomeconclusiveproofofanotheras

declaredbythisAct.TheCourtinitsconsiderationshallregardallotherfactstobe

proved,onlyifonefactofthecaseisprovenwithoutanyreasonabledoubt.Andifthe

otherfactsareprovedonthebasisofprovingofonefactthatthecourtshallnotallow

anyevidencecontrarytootherfactswhicharepresumedasconclusiveproofs

Illustration-AandBmarriedonJune1andthehusbandlefthometohisworkfor6

monthslaterhe discoveredthatherwifeispregnanthedivorcedthewifeand

challenges thathe is notliable forpaying damages eitherto his wife orto his

illegitimateson.Andalsoexplainsthatheneverconsumedhismarriageasjustafter

onedayofmarriagehelefthishomeforhiswork.Butinthiscase,thecourtwill

conclusivelypresumedthatthesonbornoutofhiswifeislegitimatebecausehewas

withhiswifeforatleast1dayandshallnotallowanyproofcontrarytotheconclusive

proofevenifheprovidesprobativeevidence.

6.RELEVANTDEFINITIONSUNDERTHEINFORMATIONTECHNOLOGYACT,2000

1.CertifyingAuthority

Sec.2(g)―CertifyingAuthoritymeansapersonwhohasbeengrantedalicence

toissueaelectronicsignatureCertificateundersection24;
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2.Electronicsignature

Sec.2(ta)―electronicsignature‖meansauthenticationofanyelectronicrecord

byasubscriberbymeansoftheelectronictechniquespecifiedintheSecond

Scheduleandincludesdigitalsignature;

3.ElectronicSignatureCertificate

Sec.2(tb)―ElectronicSignatureCertificate‖meansanElectronicSignature

Certificateissuedundersection35andincludesDigitalSignatureCertificate;]

4.Electronicform

Sec.2(r)―electronicform‖withreferencetoinformation,meansanyinformation

generated,sent,received orstored in media,magnetic,optical,computer

memory,microfilm,computergeneratedmicroficheorsimilardevice;

5.Electronicrecords

Sec.2(t)―electronicrecord‖meansdata,recordordatagenerated,imageor

soundstored,receivedorsentinanelectronicform ormicrofilm orcomputer

generatedmicrofiche;

6.Information

Sec.2(v)―information‖includes2[data,message,text,]images,sound,voice,

codes,computerprogrammes,software and data bases ormicro film or

computergeneratedmicrofiche;

7.Secureelectronicrecord

Sec.14―Whereanysecurityprocedurehasbeenappliedtoanelectronicrecord

ataspecificpointoftime,thensuchrecordshallhedeemedtobeasecure

electronicrecordfrom suchpointoftimetothetimeofverification

8.Secureelectronicsignature

Sec.14―Anelectronicsignatureshallbedeemedtobeasecureelectronic
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signatureif—

(i)thesignaturecreationdata,atthetimeofaffixingsignature,wasunderthe

exclusivecontrolofsignatoryandnootherperson;and

(ii)thesignaturecreationdatawasstoredandaffixedinsuchexclusivemanner

asmaybeprescribed.

Explanation.–Incaseofdigitalsignature,the―signaturecreationdata‖means

theprivatekeyofthesubscriber.

9.Subscriber

Sec.2 (zg)―subscriber‖means a person in whose name the 1[electronic

signature]Certificateisissued

7.EVIDENCEOFFACTSINISSUEANDRELEVANTFACTSONLY[SECTION5]

Evidencemaybegivenoffactsinissueandrelevantfacts.––Evidencemaybegivenin

anysuitorproceedingoftheexistenceornon-existenceofeveryfactinissueandof

suchotherfactsasarehereinafterdeclaredtoberelevant,andofnoothers.

Explanation.––Thissectionshallnotenableanypersontogiveevidenceofafact

whichheisdisentitledtoprovebyanyprovisionofthelawforthetimebeinginforce

relatingtoCivilProcedure

Illustrations

(a)AistriedforthemurderofBbybeatinghim withaclubwiththeintentionofcausing

hisdeath.

AtA’strialthefollowingfactsareinissue:––

A’sbeatingBwiththeclub;

A’scausingB’sdeathbysuchbeating;

A’sintentiontocauseB’sdeath.

(b)Asuitordoesnotbringwithhim,andhaveinreadinessforproductionatthefirst

hearingofthecase,abondonwhichherelies.Thissectiondoesnotenablehim to

producethebondorproveitscontentsatasubsequentstageoftheproceedings,

otherwisethaninaccordancewiththeconditionsprescribedbytheCodeofCivil

Procedure.
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TheExplanationisobviouslyreferabletoOrder7,Rules14,18andOrder13,Rule

1,Order41,Rule27oftheCodeofCivilProcedure,1908.

Section5ofIndianevidenceactprovidesthatevidencemaybegiveninanysuit

orproceedingsoftheexistenceornon-existenceofeveryfactinissueandrelevantfact.

Factinissuemeansanyfactfrom which,eitherbyitselforinconnectionwithother

facts,theexistence,non-existence,natureorextentofanyright,liabilityordisability,

assertedordeniedinanysuitorproceeding,necessarilyfollows.Relevantfactmeans

onefactissaidtoberelevanttoanotherwhentheoneisconnectedwiththeotherin

anyofthewaysreferredtointheprovisionsofthisActrelatingtotherelevancyoffacts.

8.RELEVANCYANDADMISSIBILITY

Sections6to55oftheActdealwiththerelevancyoffacts.Theword'relevant'is

definedinsection3oftheActas"onefactissaidtoberelevanttoanotherwhenthe

oneisconnectedwiththeotherinanyofthewaysreferredtointheprovisionsofthe

Actrelatingtorelevancyoffacts."Relevancycanbelogicalaswellaslegal.Afactis

saidtobelogicallyrelevanttoanother-whenitbearssuchcasualrelationwiththeother

astorenderprobabletheexistenceornon-existenceofthelatter.Allfactslogically

relevantarenot,however,legallyrelevant.

TheActexhaustivelyenumeratesthekindsofcasualconnectionswhichmakea

factlegallyrelevanttoanother.HencerelevancyundertheActisnotaquestionofpure

logicbutoflaw,asnofact,howeverlogicallyrelevant,isreceivableinevidenceunlessit

isdeclaredbytheActtoberelevant.Whateverislegallyrelevantislogicallyrelevantbut

notviceversa,e.g.1thestatementoftheaccused:"Ihavekeptinthefieldtheknifewith

whichIkilledA'islogicallyrelevanttoprovetheguiltoftheaccused,butsection27of

theActprovidesthatonlysomuchpartoftheinformationasrelatesdistinctlytothe

facttherebydiscoveredmaybeproved,i.e.,isrelevantandhencethelatterportionof

accused'sstatement,viz.,"withwhichIkilledA"thoughlogicallyrelevantisnotlegally

relevant.2

Beforegoingintorelevancy,ofconfession,letusdistinguishbetweenrelevancy,

1Monir,M .,PrinciolesandDicrestofLawofEvidence.35(1975).
2PulukuriKotayya.v.Emoeror.A.I.R.1947P.C.47.
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admissibilityandevidentiaryvalue.Relevancyandadmissibilityarenotinterchangeable

terms.Afactmaybelegallyrelevant,yetitsreceptionmaybeprohibitedonthegrounds

ofpublicpolicy,e.g.,communicationsduringmarriage.

Everyrelevantfactis therefore notnecessarilyadmissible.Similarly,every

admissiblefactisnotnecessarilyrelevantwithinsections6to55oftheAct.Evenifa

confessionisrelevantandadmittedbythecourt,itisinthewisdom ofthejudgeasto

whatweightshallbeattachedtoit.Sodeterminationofevidentiaryvalueisaquestion

tobedecidedbythejudgeaccordingtofactsandcircumstancesofeachcase.

TheSupremeCourthasalsoobservedinSahoov.StateofU.P.3thatthereisa

cleardistinctionbetweenrelevancy,admissibilityandweighttobeattachedtoapiece

ofevidence.

MODULE02

RELEVANCYOFFACTSI

1.WHATFACTSARERELEVANT(SECTIONS6-16)

2.RELEVANCYOFADMISSIONS(SECTIONS17-23AND31)

3A.I.R.1966S.C.40
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3.RELEVANCYOFCONFESSIONS(SECTIONS24-30)

1.WHATFACTSARERELEVANT(SECTIONS6-16)

DoctrineofRes-gestae:ThedoctrineofResgestaeisexpressedundersection6ofthe

IndianEvidenceAct,1872inthefollowingwords-“Factswhichthoughnotinissueare

soconnectedwiththefactsinissuesoastoform apartofthesametransaction,are

relevant,whethertheyoccurredatthesametimeandplaceoratdifferenttimesand

places”

ResgestaewasoriginallyusedbytheRomanswhichmeansto‘actsdoneor

actus’.Themostimportantprincipleofthisdoctrineisthatallthefactsmustbe

describedinthesametransaction.Whereastransactionmeansagroupoffactswhich

areso connectedto eachotherthattheycanbeconsideredasasinglefact.In

Layman’slanguage,atransactionmaybeconsideredasaseriesofcertainactsand

whenalltheactionsarecarriedinthesamesituationsatthesamepointoftimethen

suchsituationorconditionbecalledastheactofthesametransaction.Circumstantial

orindirectfactsarealsoconsideredunderthedoctrineofresgestaeastheyarealso

formingapartofthesametransaction.

EssentialsofDoctrineofResGestae-

 Thestatementmadeshouldnotbeanopinionandmustbeastatement.

 Thestatementsshouldbemadebytheparticipantsofthetransaction.

 Thestatementsshouldhaveenoughinformationtoexplainorbriefaboutthe

incident.

 Thestatementsmadebythepersonoractofthepersonshouldbespontaneous

andsimultaneoustothemaintransaction.

Illustrations-
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 Ifapersonisdyingofpoisonandbeforedying,hetellsthenameoftheaccused.

 Ifapersonisabouttodieastheaccusedisinfrontofhim holdingagunandhe

asksforhelp.

 Ifaninjuredpersoniscryingforhelp.

In,RattenV.Queen4 thevictim (wife)calledthepoliceforhelpasherhusbandwas

holdingthegunandwasabouttokillherbutbeforetheoperatorcouldgetconnectedto

thecallandreportthestatementsofthevictim,thecalldisconnected.Laterthepolice

foundherdeadbodyinherhousefrom whereshecalledthepoliceforhelp.Laterthe

policefoundthatthetimeofthecallandtimeofdeathwasalmostthesamesothecall

bythevictim comesundertheprincipleofresgestae.Hencethecourtfoundthe

husbandguiltyofmurderandquashedhisreasoningthatheshotaccidentallywithout

anyintention.

In,SukharV.StateofUP5 thevictim triedtoalarm thattheaccusedwillshoot

him inafew minutes.Onhearingthealarm thewitnessalmostreachedtheplaceof

incident.However,thevictim survivedandtheaccusedwaschargedundersection307

ofIPC(PunishmentforAttempttoMurder).Despitethecircumstances,inthiscase,

beinghearsayevidence,butstill,thecourtrecognisedtheactinthesamepartofthe

transactionandexplainedittobeacaseofsection6oftheIndianEvidenceAct.

Thereforethestatementsofthewitnesseswereadmissibleasitformedapartofthe

sametransaction.

InUttam Singhvs.StateofMadhyaPradesh6 thechildandthevictim were

sleepingtogetheratthetimeoftheincidentandhesuddenlyawakenedduetothevoice

ofaxeandscreamedforhelpbytakingthenameoftheaccused.Justafterthecallfor

helphismother,sisterandotherwitnesscomethere.Thecourtfoundthisevidenceto

4[1972]A.C.378,
5(1999)9SCC507

62002INDLAW MP79
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beadmissibleastheactofthechildandtheaccusedwasofthesamepartofthesingle

transaction.

MotivePreparationandConduct

Section8oftheIndianEvidenceActtalksabouttheimportanceandofmotive,

preparation,conduct(previous&subsequent)invariouscases.Anditisawell-known

factthatMotive&Preparationareamongthefirstactbeforeanyconduct.Therefore

Section8explainstheimportanceofmotive,preparationandconductwherethereare

nodirectevidenceandthefactsareprovenonthebasisofcircumstantial.

Motive

Thegeneralmeaningof‘Motive’apurpose,orobjectivetoobtainsomething.The

SupremeCourtofIndiadefinedmotiveissomethingwhichinducesoractivatesa

person to make an intention and knowledge,with respect to awareness of

consequencesoftheact.

TherelevanceofMotiveundertheAct:Asintheabovediscussionwehave

alreadyseenthatMotiveisthemaininducingforcewhichinducesapersontodosome

act.Itisexpressedthatiftheoffencehasbeencommencedvoluntarilythencouldbeno

possibilityoftheabsenceofmotive.Althoughitisverydifficulttoobtaintheevidence

ofmotivestillevidenceofmotivebecomesveryimportantinthecaseofcircumstantial

evidence.TheSupremeCourtinthereferenceofmotivesaidthat‘ifthewitnessesof

anycasearetrustworthyandhaveenoughcredibilitythenthemotiveofanyactdoneby

theoffenderhasnosuchimportance’.

Althoughmotiveandintentionarethesamethereisathinlineofdifference

between them thatintention is the pre-calculation orknowledge ofascertained

consequences in the mind ofthe offender.In some cases,itis observed that

sometimesmotivebehindtheexecutionofacrimemaybegoodbuttheintentionis

alwaysbadorguilt-oriented.
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In,KundulaBalaVsStateofA.P7Theson-in-lawbeforehismarriagedemandeda

pieceoflandfrom thedeceased.Butafterthemarriage,thedeceasedrefusedto

transfertheownershipofthepropertyandexpressedthathewouldgivethispropertyto

hisdaughter.Suchinferencesofthefatherinlawinducedtheaccusedincommittinga

crimeandaftersometimethecrimecommenced.Thecourtobservedthatthereisa

strongmotivewiththeaccusedofcommittingthecrimeasthefatherinlawrefusedto

transferthepropertyintheaccusedname.

In,GurmejSinghVsStateofPunjab8Thedeceasedhaswontheelectionagainst

theaccused.Itisalsoseenthattheydon’thavegoodrelationsbetweenandtheyhave

alwayshadaquarrelwitheachother.Thereasonbehindfrequentquarrelswasthatthe

accuseddiverteddirtywaterstream towardsthehouseofthedeceased.Thecourt

observed thattherewerepending litigationbetweenthem and dirtywaterstream

inducedthefrustrationbetweenthem.Afterthedeathofthedeceased,theCourt

concludedthatdisputerelatedtothepassageofdirtywatercouldbethemotiveofthe

murder.

In,RajendraKumarVsStateofPunjab9TheCourtheldthattheaccusedcanonly

be convicted ifthe prosecution completely proves the motive and provide the

supportingevidencetoestablishthecommissionoftheoffencebytheaccused.

Preparation

TheSupremeCourtofIndiainterpreted‘preparation’asawordwhichdenotesthe

actionorpreparationofanyactandalso thosecomponentswhichareprepared.

Preparation includes arranging the essentials objects forthe commission ofa

crime/offence.

Evidencetendingtoshowthattheaccusedhadpreparedforthecrimeisalways

71993CrLJ1635SC

8AIR1992SC214

9AIR1966SC1322
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admissible.Preparation does notexpress the whole scenario ofthe case rather

preparationisonlysubjectedtothearrangementsmadeinrespectofcommittingany

act.Further,thereisnomandatethatpreparationisalwayscarriedoutbutitismoreor

lesslikelytobecarriedout.Itisverydifficulttoprovepreparationasthereisno

mandatethatpreparationisalwayscarriedoutforthepurposeofcommittinganycrime.

ItismostlyobservedthattheCourtdrawinferencewithcertainfactsinestablishingor

ascertainingthepreparationofcrimecommitted.

In,MohanLalVsEmperor10 Theaccusedwaschargedforcheatingashewas

importinggoodsinKarachiportfrom Okhaportwithoutpayingthepropercustom duty

as he made some arrangements with the customs department.The prosecution

showedenoughevidencetoprovethepreparationbytheaccusedinavoidingtheimport

duties.TheCourtheldthattheactbytheaccusedwascompletelywrongfulandare

prohibitedbythelawhencetheaccusedisliableforpreparation.

In,AppuVsState11 Thefouraccusedarrangedameetingtomakeessentials

arrangementsforcommencingcrime.Certainfactsrelatedtotheobjectiveofthe

scheduled meeting were admitted which showed preparation on theirpart.The

preparationwasadministeredclearlythatitisanintentiontocommitburglaryandthe

accusedwerewaitingfortherighttimetogetthebestopportunitytoexecutetheir

preparation.

Conduct

Section8ofTheIndianEvidenceActalsodefines‘conduct’,conductheremeans

anexternalbehaviourofaperson.Tocheckiftheconductofapersonisrelevanttothe

incidentthenthecourtmustestablishalinkbetweentheconductofapersonwho

committedthecrimeandtheconductofincident.Themostimportantroleofthispartis

thattherelevantconductmustbringthecourttoaconclusionofthedispute.Ifthe

Courtcametoaconclusionthentheconductwaspreviousorsubsequent,itshallbe

checkedproperlybytheCourt.Itisveryclearthatconductisoneoftheveryimportant

10AIR1937Sind293

11AIR1971Mad194
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evidenceexplainedunderSection8andsuchimportanceisonlyconsideredwhenthis

conductisindirectform,otherwise,iftheconductisrecognisedindirectlythenitwill

loseitsimportance.

In,BhamaraVsStateofM.P12 apersonXwasfarmingonhisland,onseeing

anotherpersonstandingneartohisplacehecalledthepersonforsomeconversation.

Afterafewmoments,theconversationturnedintoargumentsandendedupintoafight.

Onseeingsuchactivityotherpeoplecametotheplaceofincidenttostopthefightbut

subsequently,theoffendertriedescaping.Buttheoffenderwascaughtbysomeother

person.TheCourtfoundthattheconductofescapingoftheoffenderwasrelevant

subsequentconduct.

In,NageshaV.StateofBihar13,itwasheldbytheCourtifthefirstinformationis

givenbytheaccusedhimself,thefactofhisgivinginformationisadmissibleagainst

him asevidenceofhisconduct.

Conspiracy-Conspiracymeansfew peoplecometogethertodoanactwithcommon

intention.Sointhesamecontext,acriminalconspiracyistheactofatleasttwoor

morepersonstodoanactwhichisnotauthorisedbythelawi.e.,anillegalact,ortodo

alegalactbyillegalmeans.CriminalConspiracyisakindofpartnershipincrime,and

everymemberofsuchpartnershipmustjointhepartnershipbymutualagreementfor

executingacommonplan.

Therearetworelevantprovisionswhichdealwiththecriminalconspiracyi.e.,

Section120(A)oftheIndianPenalCodeandSection10oftheIndianEvidenceActtalks

aboutthethingssaidordonebyaconspirator.

EssentialsofCriminalConspiracyu/s10oftheIndianEvidenceLaws:

 Thereshouldbereasonablegroundstoestablishaconspiracy.

12AIR1953Bhopal1
13AIR,1996SC119
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 Thereshouldbeatleasttwoormorepersonstoform aconspiracy.

 Thereshouldbeacommonintentionofalltheconspirators.

 ActsorStatementoftheconspirators.

 Theactsorstatementsoftheconspiratorsmustbeinreferencetocommon

intention.

In,StateofTamilNaduv.Nalini14thecourtheldthatonceanyoftheparticipantsof

conspiracyexecutetheconspiracythenhisstatementsmadebyhim cannotbeused

againstotherconspiratorsaccordingtoSection10oftheIndianEvidenceAct.

InSubramaniam Swamyv.ARaja,15thecourtinitsjudgmentsshowedthatanything

whichisdoubtfulcannotbeconsideredaslegalproofandsuchproofsareinsufficient

toproveanycriminalconspiracy.

Alibi

Theword‘Alibi’isderivedfrom theLatinword,whichmeans‘elsewhere’.Section

11oftheIndianEvidenceActsexplainstheconceptof‘Factsnototherwiserelevant

becomerelevant’andmakestheprovisionasadefendinggroundfortheaccused.The

simplestmeaningofthissectionisaconditionwhentheincidenttookplaceandthe

accusedischargedfortheincidentthenhemaymakedefendhim onexplainingthatat

thetimeoftheincidenthewasnotpresentatthelocation.Althoughpreviouslyitwas

notrelevantforthecourttoknowthatwherehewasastheinvestigationshowedthat

hecommittedthecrimebuthisexplanationthathewasnotattheplaceofincident

maketheirrelevantfactsarelevantfact.TheimportantpartofSection11ofthe

EvidenceActisthatthisruleisonlyacceptedinthecourseofadmissionofthe

evidenceandnootherstatuteprovidessuchrule.

Thepleaofalibihastobetakenontheveryfirststageofthetrialandmustbe

provedwithoutanyreasonabledoubtastheburdenofproofisonthepersonwhois

14AIR1999SC2640
15(2012)9SCC257
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takingadvantageofSection10i.e.,PleaofAlibi.

EssentialsofPleaofAlibi

 Theremustbeanoffencepunishablebythelaw.

 ThepersontakingthedefenceofSection10shouldbeaccusedofthatparticular

offencepunishablebythelaw.

 Thedefencemustbesatisfactoryandbeyondanyreasonabledoubt.

 Thedefencemustbebackedbyevidence.

In,LakhanSingh@ PappuvsTheStateofNCTofDelhi16Apleaofalibicannotbe

comparedwithapleaofself-defencealthoughboththepleaistobetakenonthevery

firstinstanceofthecourtproceedings.

In,Sahabuddin&AnrvstheStateofAssam17Oncethecourtisindoubtwithrespect

topleaofalibiandtheaccuseddoesnotgiveanysubstantiveexplanationtosupporthis

statementunderSection313CrPC,thentheCourtisauthorisedtoconcludeanegative

ornotapositiveinferenceagainsttheaccused.

In,JitenderKumarvStateofHaryana18theCourtnotbelievingthepleaofalibiasthe

accuseddidnotprovidethesufficientsupportiveevidenceforestablishingthedefence.

AndtheCourtsupportedthecasefrom theprosecutionside.

2.RELEVANCYOFADMISSIONS(SECTIONS17-23AND31)

INTRODUCTION

Admissionsandconfessionsareexceptionstothehearsayrule.Theevidence

Actplacesthem inthecategoryofrelevantevidenceinPartI''RelevancyofFacts'',

presumablyonthegroundthatastheyaredeclarationsagainsttheinterestofthe

personmakingthem,theyareprobablytrue.Sections17to 23and31dealwith

16DelhiHCCrlAppealNo.166/1999
17CriminalAppealNo.629of2010

18(2012)6SSC2014
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admissionsandSections24to30oftheEvidenceActwithconfessions.

MEANINGOFADMISSION

Anadmissionisastatement,[oralordocumentaryorcontainedinelectronic

form],bypartytotheproceedingorhisagentorpersonclaimingunderpartywhich

suggestsanyinferenceastoanyfactinissueorrelevantfact.Sections18to23lay

downthecircumstanceswhichrenderadmissionsvalid.

Anadmissionhasfollowingcharacteristics:

(1)Anadmissionisa'statement'whichsuggestsany'inference'astoanyfactinissue

orrelevantfact;

(2)Itmustbemadebyanyofthe'persons'prescribedbytheAct'

(3)Itmustalsobemadeunderthe'circumstances'prescribedbytheAct;

(4)Anadmissionmaybeoralordocumentary.

PERSONSWHOCANMAKEADMISSIONS

Section18postulatesthatstatementsmadebyapartytotheproceedings,orby

anagenttoanysuchparty,whom theCourtregards,underthecircumstancesofthe

case,asexpresslyorimpliedlyauthorizedbyhim to makethem,areadmissions.

Similarly,statementmadebyapersonwhohasanyproprietaryorpecuniaryinterestin

thesubjectmatteroftheproceedingsorpersonshaving derivativeinterestmake

statementsduringthecontinuanceoftheinterestarealsoadmissions.

AsperSection19personswhosepositionorliabilityisnecessarytoproveas

againstanypartytothesuit,ifstatementsaremadeduringthecontinuanceofsuch

positionorliability,andsuchaswouldberelevantasagainstsuchpersonsinrelationor

liabilityinasuitbroughtbyagainstthem.AsperSection20,persontowhom apartyto

thesuithasexpresslyreferredforinformationinreferencetoamatterindispute.

Section21doesnotsaythatadmissionsmaynotbeusedagainstpersonsotherthan

themaker,andisevidentlynotintendedtobeexhaustive.

StatementswhichareadmissionswithinSections19and20arerelevantand

mayclearlybeprovedagainstpersonsotherthanthemakersofthem,andsimilarlyit
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appearsthatadmissionsbypersonswho havea proprietaryinterestin a certain

propertymaybeusedagainstotherpersonsinterestedinthesamepropertyalthough

thelatterarenotrepresentativesininterestofthepersonsbywhom theadmissions

weremade.

SEC22&22A:Thecontentsofadocumentwhichiscapableofbeingproducedmustbe

provedbytheinstrumentitselfandnotbyoralevidence.Oralevidencehastocontainof

documentsareexcludedunderthissection.However,theyareadmissiblewhenthe

partyisentitledtogivesecondaryevidenceofthecontentsofthedocumentunder

section65and66.Thissectionalsodisallowstheevidenceoforaladmissionastothe

contentsofanelectronicrecord.

SEC23:Thissectionlaysdownthatincivilcasesanadmissionisnotrelevantwhenitis

made1)uponanexpressconditionthatevidenceofitisnottobegiven,or2)under

circumstancesfrom whichthecourtcaninferthatthepartiesagreedtogetherthat

evidenceofitshouldnotbegiven.

SEC 31:Admissionsarenotconclusiveproofofthemattersadmittedbuttheymay

operateasestoppalundertheprovisionshereinaftercontained.

Section58:Providedcourtmayinviteevidencetoproveevenadmittedfact.A thing

admitted need notbe proved.ShreedharGovind Kamerkarv.YesahwantGovind

KamerkarandAnr.2006(14)SCALE174

Section70:Admissionofexecutionbypartytoattesteddocumentshallbesufficient

proofevenwithoutexaminationofattestingwitnessalthoughdocumentissuchwhich

requiresattestationbylaw.(BharpurSinghVs.ShamserSingh(2009)3SCC687)The

examinationofanattestingwitnesswillnotbenecessaryforthepurposeofprovingthe

executionofthedocumentrequiredbylaw tobeattestediftheexecutoradmitsthe

execution.

ADMISSIONINCIVILCASES

InacaseofRam Kajaraia..vs..SheoprakashKajaria,Mh.L.J.2016(3)172,itis

heldbyHon'bleSupremeCourtthat“Admissioninpleadingcannotbewithdrawnbyway

ofAmendment.”Thoughtheadmissionisthebestpieceofevidence,itisequally

wellsettledthattheadmissionsarenotconclusiveascontemplatedunderSection31of
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theActasthemakerofitisatlibertytoprovethattheadmissionsweremistakenor

untrue.Ifadmissionsmadeinwrittenstatementwerefoundincorrectorweremadedue

tomistakeeitherinlaw orfact,orasaresultofanyfraudormanipulations,the

defendantcanbepermittedtoamendhiswrittenstatementastheadmissionsarenot

conclusiveproofofmattersadmittedbuttheymayoperateasestoppalandthemaker

ofadmissionsisatlibertytoprovethattheadmissionsaremistakenoruntrue.Where

theadmissionmadebytheplaintiffinhispleadingsaswellasinhisstatementonoath

wasthatthesuitpremiseswasletouttothedefendantforthecommercialpurposes,

hencehe(defendant)wouldbeestoppedtotakeadifferentstandastheadmissionmay

operateasanestoppalagainsthim.

EVIDENTIARYVALUEOFADMISSION

1)Anadmissionconstitutesasubstantivepieceofevidenceinthecaseandforthat

reasoncanberelieduponforprovingthetruthofthefactsincorporatedtherein.

2)Anadmissionhastheeffectofshiftingtheonusofprovingtothecontraryonthe

party,againstwhom itisproducedwiththeresultthatitcastsanimperativedutyon

suchpartytoexplainit.Intheabsenceofsatisfactoryexplanation,itispresumedtobe

true.

3)Anadmission,inordertobecompetentandtohavethevalueandeffectreferredto

aboveshouldbeclear,certainanddefiniteandnotambiguous,vagueorconfused.Itis

truethatadmissionsarenotconclusiveproofofthefactsadmittedandbeexplainedor

showntobewrong,buttheydoraiseanestoppalandshifttheburdenofprooftothe

personmakingthem orhisrepresentativeininterest.Unlessshownorexplainedtobe

wrong,theyareefficaciousproofofthefactsadmitted.Theevidentiaryvalueof

admissions,therefore,dependsuponthecircumstancesunderwhichtheyaremade.

3.RELEVANCYOFCONFESSIONS(SECTIONS24-30)

“CONFESSION”

Theword“confession”appearsforthefirsttimeinSection24oftheIndian
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EvidenceAct.ThissectioncomesundertheheadingofAdmissionsoitisclearthatthe

confessionsaremerelyonespeciesofadmission.ConfessionisnotdefinedintheAct.

Mr.Justice Stephen in his Digestofthe law ofEvidence defines confession as

“confessionisanadmissionmadeatanytimebyapersonchargedwithacrimestating

orsuggesting the inference thathe committed thatcrime.”The acid testwhich

distinguishesaconfessionfrom anadmissionisthatwhenconvictioncanbebasedon

astatementalone,itisa“Confessionandwheresomesupplementaryevidenceis

requiredtoauthorizeaconviction,thenitisadmission”.(Ram Singhv.State,All.L.J.

6601958.All.C.R.462.)

InPakalaNarayanSwamivEmperorAIR1939P.C.47LordAtkinobserved“A

confessionmusteitheradmitintermstheoffenceoratanyratesubstantiallyallthe

factswhichconstitutetheoffence.Anadmissionofagravelyincriminatingfact,evena

conclusivelyincriminatingfactisnotinitselfaconfession”.

InthecaseofPalvinderKaurvStateofPunjabAIR1952SC354theSupreme

CourtapprovedthePrivyCouncildecisioninPakalaNarayanSwamicaseovertwo

scores.Firstly,thatthedefinitionifconfessionisthatitmusteitheradmittheguiltin

termsoradmitsubstantiallyallthefactswhichconstitutetheoffence.Secondly,thata

mixedupstatementwhicheventhoughcontainssomeconfessionalstatementwillstill

leadtoacquittal,isnoconfession.Thus,astatementthatcontainsself-exculpatory

matterwhichiftruewouldnegatethematteroroffence,cannotamounttoconfession.

However,inthecaseNishiKantJhavStateofBihar1959SCR1033theSupreme

Courtpointedoutthattherewasnothingwrongorrelyingonapartoftheconfessional

statementandrejectingtherest,andforthispurpose,theCourtdrew supportfrom

Englishauthorities.Whenthereisenoughevidencetorejecttheexculpatorypartofthe

accusedperson’sstatements,theCourtmayrelyontheinculpatorypart.“Confession”

isspeciesof“Admission”,itisdealtwithinsections24to30.Thesesectionssuggest

thecircumstanceswhenaconfessionmadebyapersoncanbeusedagainsthim or

againstsomeotherpersonorjustcannotbeusedatall.

TYPESOFCONFESSION:–

Confessionsareoftwotypes.JudicialandExtraJudicial.Judicialconfessionisa

confessionmadeintheimmediatepresenceofamagistrate.Allotherconfessionsare
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extrajudicialconfessions.AnExtrajudicialconfessionmaybeaconfessionmadetoa

policeofficer/investigationofficerortoanyotherperson.Anextrajudicialconfession

madetoanybodyexceptinvestigationofficerorapoliceofficerneedscorroboration.

Suchaconfession

islookedwithdoubtastheonemadetopoliceofficer.

DIFFERENCE BETWEEN JUDICIAL AND EXTRAJUDICIAL CONFESSION – JUDICIAL

CONFESSION

JudicialConfession Extrajudicial

1.Judicialconfessionsarethosewhich

aremadeto ajudicialmagistrateunder

section164ofCr.PC orbeforethecourt

during committalproceeding orduring

trial.

1.Extrajudicialconfessionarethosewhich

aremadetoanypersonotherthanthose

authorizedbylaw totakeconfession.It

maybemadetoanypersonortopolice

duringinvestigationofanoffence.

2.Toprovejudicialconfessiontheperson

towhom judicialconfessionismadeneed

notbe

calledaswitness.

2.Extrajudicialconfessionareprovedby

callingthepersonaswitnessbeforewhom

theextrajudicialconfessionismade.

3.Judicialconfession can be relied as

Proofofguiltagainsttheaccusedperson

ifitappearstothecourttobevoluntary

andtrue.

3.Extrajudicialconfessionalonecannotbe

relieditneedssupportofothersupporting

evidence.

4.Aconvictionmaybebasedonjudicial

confession.

4.Itisunsafetobaseconviction

onextrajudicialconfession.

WHENCONFESSIONNOTRELEVANTANDINADMISSIBLEINLAW

Section24enactsthegeneralruleofinadmissibilityofinvoluntaryconfessions,

recognizedallovertheworldandguaranteedunderArticle20(3)oftheConstitutionof

India.AconfessionmadeundercircumstanceswhichwouldmakeitappeartotheCourt
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thatsuchconfessionwascausedbyanyinducement,threatorpromisefrom aperson

inauthorityisirrelevantinacriminalproceeding.Offeringsuchinducement,threator

promisebypoliceofficersisprohibitedundertheS.163CodeofCriminalProcedure.

Section25and26gofarbeyondtheconstitutionalprotectionanddebarconfession

madebyanaccusedpersontoapoliceofficerorwhilstinpolicecustodytoanyone

exceptintheimmediatepresenceofaMagistratefrom beinggiveninevidence.

Section24Confessioncausedbyinducement,threat,orpromisefrom aperson

inauthorityToattracttheprovisionsofSec24,thefollowingfactsmustbe

established:

(a)Theconfessionmusthavebeenmadebyanaccusedpersoninauthority.

(b)Itmustappeartothecourtthattheconfessionhasbeencausedbyanyreasonof

inducement,threatorpromiseproceedingfrom apersoninauthority

(c)Theinducement,threatorpromisemusthavereferencetothechargeagainstthe

accusedperson

(d)Theinducement,etc.mustbesuchthatitwouldappeartotheCourtthatthe

accused,inmakingtheconfession,believedthathewouldbymakingit,gainany

advantageoravoidanyevilofatemporalnatureinreferencetotheproceedingsagainst

him.Itisnecessarythatalltheconditionsmustexistcumulatively.

Further,thissectionmerelyrequiresthatifit"appearstothecourt"thatthe

confessionwasimproperlyobtained,itbecomesinadmissiblei.e.ifthecircumstances

createaprobabilityinthemindofthecourtthattheconfessionisimproperlyobtained,

itmayholditinadmissible.

CUSTODIALCONFESSION

Theruleoftotalexclusionofcustodialconfessionfrom evidence,asenactedunder

Section25and26oftheEvidenceActonthefaceofit,showsaseriousconcernof

legislatureforprotectionagainstpolicebrutality,oftherightofanaccusedpersonnot

tobecompelledincriminatehimself.Therulecarriestheprivilegeagainstcompelled

self-incriminationquiteforaddingtoittheconceptofdeemedinvoluntarinessdueto

thecustodyofthepolice.

Intheprocess,however,animportantagencyofthestateentrustedinteraliawith

thejobofmaintaininglawandorderandofpreventionanddetectionofcrimesthejobs
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essentiallyrequiringpublicconfidenceandfaith,getsstigmatizedas‘untrustworthy’.A

confessionmadebyanaccusedtoanythirdpersonbeforeheisapprehendedbypolice

isadmissibleinevidenceandcanbeusedtoconvicttheaccusedevenifitissharelink

betweenhim andthecircumstantialevidence,butnotifitismadetoapoliceofficeror

toanybody,whilstheisincustodyofthepoliceexcepttotheextentprovidedforin

section27theprohibitionisabsolute.

Anyconfessionalstatementgivenbyaccusedbeforepoliceisinadmissiblein

evidenceandcannotbebroughtonrecordbytheprosecutionandisinsufficientto

convicttheaccused;Ram Singhv.StateofMaharashtra,1999CrLJ3763(Bom).

Ifthefirstinformationreportisgivenbytheaccusedtoapoliceofficerand

amountstoaconfessionalstatement,proofoftheconfessionisprohibitedbysection

25;AghnuNagesiav.StateofBihar,AIR1966SC119.

Reasonsforexclusionofconfessiontopoliceanothervarietyofconfessionsthat

areundertheevidenceactregardedasinvoluntaryarethosemadetoapersonnel.

Section25expresslydeclaresthatsuchconfessionsshallnotbeproved.Ifconfessions

topolicewereallowedtobeprovedinevidence,thepolicewouldtorturetheaccused

andthusforcehim toconfesstoacrimewhichhemightnothaveacommitted.A

confessionsoobtainedwouldnaturallybeunreliable.Itwouldnotbevoluntary.Sucha

confessionwillbeirrelevantwhatevermaybeitsform,direct,express,impliedor

inferredfrom conduct.Thereasonsforwhichthispolicywasadoptedwhentheactwas

passedin1872areprobablystillvalid.

InDagduv.StateofMaharashtra,A.I.R.1977S.C.1579,Hon'bleSupremeCourt

noted:Thearchaicattempttosecureconfessionsbyhookorbycrookseemstobethe

be alland endallofthe police investigation.The police should rememberthat

confessionmaynotalwaysbeashortcuttosolution.Insteadoftryingto“start”from a

confessiontheyshouldstriveto“arrive”atit.Else,whentheyarebusyontheirshort

routetosuccess,goodevidencemaydisappearduetoinattentiontorealclues.Oncea

confessionisobtained,thereisoftenflaggingofzealforafullandthroughinvestigation

withaview toestablishthecasedehorstheconfession,later,beinginadmissiblefor

onereasonorother,thecasefundlesinthecourt.
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EFFECTOFPOLICEPRESENCE

Themerepresenceofthepolicemanshouldnothavethiseffect.Wherethe

confessionisbeinggiventosomeoneelseandthepolicemanisonlycasuallypresent

andoverhearsitthatwillnotdestroythevoluntarynatureoftheconfession.Butwhere

thatpersonisasecretagentofthepolicedeputedfortheverypurposeofreceivinga

confession,itwillsufferfrom blemishofbeingaconfessiontopolice.Inarather

unusualcase,theaccusedleftaletterrecordinghisconfessionnearthedeadbodyof

hisvictim withtheavowedobjectthatitshouldbediscoveredbythepolice,the

supremecourtheldtheconfessiontoberelevant.Therewasnoteventheshadowofa

policemanwhentheletterwasbeingwritten,andplanted.

Theobjectofsection26oftheEvidenceActistopreventtheabuseoftheir

powersbythepolice,and henceconfessionsmadebyaccused personswhilein

custodyofpolicecannotbeproved againstthem unlessmadein presenceofa

magistrate.Thecustodyofapoliceofficerprovideseasyopportunityofcoercionfor

extortingconfessionobtainedfrom accusedpersonsthroughanyundueinfluencebeing

receivedinevidenceagainsthim.

CONFESSIONSWHENRELEVANT-

The following three types ofconfession are relevantand admissible Following

conditionsarenecessaryfortheapplicationofsection27:

1.Thefactmusthavebeendiscoveredintheconsequenceoftheinformationreceived

from theaccused.

2.Thepersongivingtheinformationmustbeaccusedofanoffence.

3.Hemustbeincustodyofapoliceofficer.

4.Thatportiononlyoftheinformationwhichrelatesdistinctlytothefactdiscoveredcan

beproved.Therestisinadmissible.

5.Beforethestatementisproved,somebodymustdeposethatarticleswerediscovered

inconsequenceoftheinformationreceivedfrom theaccused.

Beforethestatementoftheaccusedcouldbeproved,somebody,suchasubinspector,

mustdeposethatinconsequenceofthegiveninformationgivenbytheaccused,some

factswerediscovered.6.Thefactdiscoveredmustbearelevantfact,thatis,tosayit



LL.B.-II[2017Pattern]LC0803LawofEvidence

Dr.PandhareB.D.[LL.M.Ph.D.]Asst.Prof.NewLawCollege,AhmednagarPage40

mustrelatetothecommissionofthecrimeinquestion.

InPanduRangKalluPatilv.StateofMaharashtra,S.C.itwasheldbySupreme

Courtthatsection27ofevidenceactwasenactedasprovisoto.Theprovisionsof

sectionsofSection25and26,whichimposedacompletebanonadmissibilityofany

confessionmadebyaccusedeithertopoliceoratanyonewhileinpolicecustody.

Nonetheless,thebanwouldbeliftedifthestatementisdistinctlyrelatedtodiscoveryof

facts.Theobjectofmakingprovisioninsection27wastopermitacertainportionof

statementmadebyanaccusedtoPoliceOfficeradmissibleinevidencewhetherornot

suchstatementisconfessionalornonconfessional.

Section28providesthatifthereisinducement,threatorpromisegiventothe

accusedinordertoobtainconfessionofguiltfrom him buttheconfessionismade

aftertheimpressioncausedbyanysuchinducement,threatorpromisehas,inthe

opinionofthecourtbeenfullyremoved,theconfessionwillberelevantbecomesfree

andvoluntary.

Section29laysdownthatifaconfessionisrelevant,thatis,ifitisnotexcluded

from beingprovedbyanyotherprovisiononIndianEvidenceAct,itcannotberelevantif

itwastakenfrom theaccusedby:

1.Givinghim promiseofsecrecy,or

2.Bydeceivinghim,or

3.Whenhewasdrunk,or

4.Becauseitwasmadeclearinanswertoquestionwhichheneednothaveanswered,

orbecausenowarningwasgiventhathewasnotboundtosayanythingandthat

whateverhewillstatewillbeusedagainsthim.

Section30considerationofprovedconfessionaffectingpersonmakingitandothers

jointlyundertrialfortheSameoffence

Section30oftheActisanunusualprovisionbywhichsomethingwhichisnotin

thenatureofevidencemaybeusedagainsttheaccusedpersonatthetrial.Thescope

ofitsapplicationisverylimited.Theconfessionbyacoaccusedisnottobetreatedas

evidenceagainstanotheraccusedinthesensethatconvictionofthecoaccusedmay

notbesupported.Ifcanonlybetakenintoconsiderationandusedascorroborationif

othermaterialsbroughtinsupportofthechargeexist.Ithastobeseenwhether
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confessionofthecoaccusedisofsuchnaturethatthepersonmakingsuchconfession

wouldbeconvictedontheconfessionfortheoffencewithwhichheandhiscoaccused

arecharged.Whereevidenceagainstacoaccused

issufficienttobaseaconviction,confessionalstatementoftheaccusedmaybetreated

asa

corroborationforbelievingthatevidence.

InKashmiraSinghv.StateofMP,accusedKashmirawhowasanAssistantFood

ProcurementInspector,his services along with the anotherfood inspectorwere

terminatedonareportofthefoodofficerwhentheyweregettingthericepolishedina

ricemill.Kashmirawasheardtwicesayingthathewouldteachalessontothefood

officer.Afterafewmonthsthesonofthefoodofficerwasfoundmissingandhisbody

was found in a well.Kashmira,GurudayalbrotherofKashmira,Prithipalson of

GurudayalandoneGurubachan,arickshawpullerinthiscaseweretriedofconspiracy

andkillingthechild.TheprosecutionstorywasthatPrirthipalledthechild,whenhewas

playingneartheGurudwara,forsomedistanceandthenthechildwastakenonthe

cyclebyKashmiratoahousewherehewasmurdered.

AccordingtothejudgmentoftheSCGuruibachanwasnotarickshawpullerby

professionandtherickshawwashiredonlyforthatnightforthedisposalofthebodyof

the deceased.Hence,before the confession ofone accused maybe taken into

considerationagainstothers,ithastobeshownthat:

1)Thepersonconfessingandtheothersarebeingtriedjointly.

2)Theyarebeingtriedforthesameoffence.

3)Theconfessionisaffectingtheconcessionerandtheothers.

PROOFOFJUDICIALCONFESSION

Undersection80ofEvidenceActaconfessionrecordedbythemagistrate

accordingtolawshallbepresumedtobegenuine.Itisenoughiftherecordedjudicial

confessionisfiledbeforethecourt.Itisnotnecessarytoexaminethemagistratewho

recordedittoprovetheconfession.Buttheidentityoftheaccusedhastobeproved.

PROOFOFEXTRAJUDICIALCONFESSION

Extrajudicialconfessionmaybeinwriting ororal.Inthecaseofawritten

confessionthewritingitselfwillbethebestevidencebutifitisnotavailableorislost
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thepersonbeforewhom theconfessionwasmadebeproducedtodeposethatthe

accusedmadethestatementbeforehim.Whentheconfessionhasnotbeenrecorded,

personorpersonsbeforewhom theaccusedmadethestatementshouldbeproduced

beforethecourtandtheyshouldprovethestatementmadebytheaccused.

EVIDENTIARYVALUEOFCONFESSION

Aconfessionissubstantiveevidenceagainstitsmaker,sothatithasbeenduly

recordedandsuffersfrom nolegalinfirmity,itwouldsufficetoconvicttheaccusedwho

made the confession,though as a matterofprudence,the Courtexpects some

corroborationbeforeactinguponit.Eventhenslightcorroborationwouldsuffice.But

beforeactinguponaconfession,theCourtmustbesatisfiedthatitisvoluntaryandtrue.

InAghnooNagesiaVs.StateofBihar,AIR1966SC119,ithasbeenheldthat,“A

statementcontainedintheFIRfurnishedbyoneoftheaccusedinthecasecannot,in

anymanner,beusedagainstanotheraccused.

Evenasagainsttheaccusedwhomadeit,thestatementcannotbeusedifitis

inculpatoryinnaturenorcanitbeusedforthepurposeofcorroborationorcontradiction

unlessitsmakeroffershimselfasawitnessinthetrial.Theverylimiteduseofitisas

anadmissionunderSec.21oftheEvidenceActagainstitsmakeraloneunlessthe

admissiondoesnotamounttoconfession.”

InthecaseofJagtaVs.State,AIR1974SC1545,ithasbeenheldthatevidence

ofExtrajudicialconfessionintheverynatureofthingsisaweakpieceofevidence.

However,itisnotopentoanycourttostartwithapresumptionthatextrajudicial

confessionisweaktypeofevidence.Admissibilityoftheconfessionisaquestionfor

the Judge.Upon a consideration ofthe evidence and circumstances,the Judge

preliminarydecidesonthevoluntarinessorotherwiseoftheconfession.Ifhisansweris

innegative,theconfessionisexcludedasamatteroflaw.Ifhisanswerisaffirmative,

theconfessionisadmissible.TheJudgetodetermineadmissibilityoftheconfession

whetherconfessionistrueandofhowmuchweightandvalue.Ifheissatisfiedfrom the

evidencethatitistruethentoactuponit.

Confession made before the police leading to discovery ofthe facts is

admissible,asperSec.27oftheEvidenceAct.Whenaccusedretractfrom confessionit

iscalledretractedconfession.Suchconfessioncanbelegalbaseoftheconviction,if
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the courtis satisfied thatitwas true and so voluntarily made.Butordinarily

corroborationisrequired.

The law in regard to extrajudicialconfessions may be stated thus:An

extrajudicialconfession,ifvoluntary,canberelieduponbytheCourtalongwithother

evidence in convicting the accused.In examining the value ofan extrajudicial

confession onefactoriswhethertheaccused wasafreeman whilemaking his

confession.Thesecondfactoristhatthevalueoftheconfessionasanevidenceon

veracityofthewitnesstowhom itwasmade.A convictioncanbefoundedona

extrajudicialconfession.Itshouldbeclear,specificandunambiguous.Butitshouldnot

beexpectedthatthewitness,inordertoestablishhiscredibility,shouldbeableto

reproducethestatementinitswordforwordoriginalversion.Asamatteroflaw

corroborationisnotnecessaryatallasageneralrulearetractedconfessionrequires

corroborationofsomekind;buttheamountofcorroborationwhichtheCourtwilllook

fordependsonthecircumstancesofeachcase.Ithasbeenheldaboutajudicial

confessionthatthoughitisretractedbythemaker,itwasnotagroundtopresumethat

itwastainted.

Therulesregardingaconfession,whichissubsequentlyretracted,are;

(1)thataconfessionisnottoberegardedasinvoluntarymerelybecauseitisretracted,

(2)asagainstthemakeroftheconfession,theretractedconfessionmayform thebasis

ofaconvictionifitisbelievedtobetrueandvoluntarilymade,

(3)asagainstthecoaccused,bothprudenceandcautionrequiretheCourtnottorely

onaretractedconfessionwithoutindependentcorroborativeevidenceand

(4)retractionshouldnotbeambiguous,vagueorimaginary.

DIFFERENCEBETWEENADMISSIONANDCONFESSION

Thedistinctionbetweenaconfession,andanadmission,asappliedincriminal

law,isnota technicalrefinementbutbased upon substantivedifferencesofthe

character of the evidence deduced from each. A confession is a direct

acknowledgementofguilt,onthepartoftheaccused

andbytheveryforceofthedefinitionexcludesanadmissionwhichofitselfasapplied
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incriminallaw,isastatementbytheaccuseddirectorimpliedoffactspertinenttothe

issueandtendinginconnectionwithproofofotherfactsorprovehisguiltbutofitself

isinsufficienttoauthorizeaconviction.

Theacidtestwhichdistinguishesaconfessionfrom anadmissionisthatwhere

convictioncanbebasedonthestatementalone,itisaconfessionandwheresome

supplementaryevidenceisneededtoauthorizeaconviction,thenitisanadmission.

Anothertestisthatiftheprosecutionreliesonthestatementasbeingtrueitis

confessionandifthestatementisreliedonbecauseofitsfalsityitisadmission.

Confession Admission

1.Confessionisastatementmadebyan

accused person which is soughtto be

provedagainsthim incriminalproceeding

toestablishthecommissionofanoffence

byhim.

1. Admission usually relates to civil

transactionandcomprisesallstatements

amounting to admission defined under

section17andmadebypersonmentioned

undersection

18,19and20.

2.Confessionifdeliberatelyandvoluntarily

madeandmaybeacceptedasconclusive

ofthemattersconfessed.

2.Admissionsarenotconclusiveastothe

mattersadmittedanditmayoperateasan

estoppel.

3.Confessions always go againstthe

personmakingit.

3.Admissionsmaybeusedonbehalfof

thepersonmakingitundertheexception

ofsection21ofEvidenceAct.

4.Confessionsmadebyoneortwo or

moreaccusedjointlytriedforthesame

offencecanbetakeninto consideration

againstthecoaccused(section30)

4. Admission by one of the several

defendantsinasuitisnoevidenceagainst

otherdefendants.

5.Confessionisstatementwrittenororal 5.Admissionisastatementoralorwritten
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whichisdirectadmissionofguilt. whichgivesinferenceabouttheliabilityof

personmakingadmission.

CONCLUSION

Tosum upAconfessionisastatementmadebyanaccusedpersonwhichis

soughttobeprovedagainsthim incriminalproceedingestablishthecommissionof

offence by him.Whereas,an admission usually relates to civiltransaction and

comprisesallstatementsamountingtoadmissiondefinedunderSection17andmade

bypersonmentionedunderSections18,19and20.Confessions,ifdeliberatelyand

voluntarilymade,maybeacceptedasconclusiveofthemattersconfessedwhereas;

admissionsareneverconclusivetothemattersadmitted,thoughitmayactasan

estoppel.Confessionsalwaysgoagainstthepersonmakingitwhereas,admissions

maybeusedonbehalfofthepersonmakingitundertheexceptionsprovidedinSection

21ofEvidenceAct.Confessionsmadebyoneortwoormoreaccusedjointlytriedfor

thesameoffencecanbetakenintoconsiderationagainstthecoaccusedalsoas

mentionedinSection30.Ontheotherhand,admissionbyoneofseveraldefendantsin

asuitisnoevidenceagainstothers.Confessionisstatementwrittenororalwhichisa

directadmissionofsuitandAdmissionisastatement,oralorwritten,whichgives

inferenceabouttheliabilityofpersonmakingadmission.

MODULE03

RELEVANCYOFFACTSII

1.STATEMENTBYPERSONSWHOCAN-NOTBEFOUND(SECTIONS32-33)

2.STATEMENTSMADEUNDERSPECIALCIRCUMSTANCES(SECTIONS34-39)

3.JUDGMENTS(SECTIONS40-44)

1.STATEMENTBYPERSONSWHOCAN-NOTBEFOUND(SECTIONS32-33)

Introduction

Personswhocannotbecalledasawitness

Section32oftheIndianEvidenceAct,1872isanexceptiontothegeneralrule
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andunderthissectionthehearsayevidenceisadmissible.Underthissection,indirect

evidenceisrelevantasheldinthecaseofMst.Birov.AtmaRam.Accordingtosection

32,anywrittenorverbalstatementcontainingrelevantfactswhichismadebyaperson

whoiseitherdeadorcannotbefoundorhasbeengivenbya personwhohasbecome

incapableofgivingevidenceortheattendanceofsuchpersoncanrequiredelayor

expensewhichseemsunreasonabletothecourt,arerelevantinthefollowingcases:

Whenthestatementisrelatedtocausingofdeath

Accordingtosection32(1),whenthequestioncomestothedeathofaperson

andthatpersongivesastatementregardingthecauseofhisdeathoraboutanyofthe

circumstances which led to his death then itis considered to be relevant.The

statementsmadeareconsideredrelevantevenifthatpersonmakingastatementwas

thereornotatthetimewhenthestatementwasmadeduringtheexpectationofdeath.

Illustration:

WhenthequestionarisesthatwhetherBmurderedAornot.

AdeadduetotheinjurycausedbyBandsuitagainstBiscarriedonbylegalheirofA.

ThestatementofAregardinghisdeathreferringtothemurderandotheractionable

wrongsarerelevantfacts.

Astatementmadeintheordinarycourseofbusiness

Astatementwhichhasbeenmadebysuchpersonduringtheordinarycourseof

businessandsuchstatementconsistsofanystatementorentryofmemorandum or

anybookmaintainedbyhim intheordinarycourseofbusiness.Itmaybeconsideredof

anyacknowledgementwhichhasbeenwrittenandsignedforhim ofanydocument

whichisusedforcommercewhichhasbeenwrittenandsignedbyhim accordingto

sub-clause(2)ofsection32.

ILLUSTRATION:Whenthequestionindisputeisregardingthequestionthatwhether

theshipsailedfrom Kolkataharbouronaparticulardatethen,aletterwrittenbya

memberofmerchant’sfirm tothecorrespondentstatingthatthecargohasbeen
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shippedontheparticulardateisarelevantfact.

Thestatementmadeagainsttheinterestofthemaker

Whenastatementmadebyapersonisagainsthispecuniaryorproprietary

interestanditwillexposehim ifitistruetocriminalprosecutionortothesuitof

damagesthenitconsideredbeingrelevantundersection32(3).

Illustration:

Ahasmadeanystatementwhichisagainsthisinterestandsuchstatementcanexpose

him,thensuchstatementisrelevant.

Thestatementwhichgivesanopinionastopublicrightorcustom

Whenastatementismadewhichgivesanopinionregardingtheexistenceofany

publicrights,customs,oramatterrelatedtothegeneralpublicinterestwhichitexisted,

hewouldhavebeenawareofandwhensuchstatementhasbeenmadetherewasno

controversyofsuchrights,customsormatterundersection32(4).

Illustration

Ifaquestionariseswhethertheroadisapublicway.ThestatementbyXwhoisa

deceasedheadmanofthatvillageisrelevant.

Thestatementastotheexistenceofarelationship

Undersection32(5),whenastatementisgivenwhichisrelatedtotheexistence

ofarelationshipbyblood,marriageoradoptionbythepartymakingthestatementhas

aspecialmeansofknowledgeabouttheexistenceofsuchrelationshipaboutmarriage,

bloodrelationoradoptionandsuchstatementisrequiredtobemadebeforethedispute

wasraised.

Illustration:

IfthequestionofthedisputearisesthatwhetherornotAandBarelegallymarried,then
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thestatementofadeceasedclergymanthattheyweremarriedbyhim undercertain

circumstanceswillberelevant.

Astatementmadeinawillordeedinfamilyaffairs

Whenthestatementmadeisrelatedtotheexistenceofarelationshipbyblood,

adoptionormarriagebetweenthedeceasedpersonsinanydeedorwillandsuchwillor

deedisrelatedtothefamilyaffairsofsuchdeceasedpersonthenitisconsideredtobe

relevantundersection32(6).Suchastatementisrequiredtobemadebeforethe

questionindisputewasraised.

ILLUSTRATION:IfthequestionarisesthatAwhoisadeceasedperson,whetherthe

fatherofB.ThestatementofAinhiswillconsideringBashissonisrelevant.

StatementinadocumentrelatingtotransactioncreatingaRightorcustom

Accordingtosection32(7),whenastatementisstatedinanywill,deedorany

otherdocumentwhichisrelatedtothequestionoftheexistenceofarightorcustom

undersection13(a)oftheEvidenceAct,1872.Suchastatementshouldberegardingthe

existenceofacertainrightorcustom bywhichsuchrightorcustom whichisin

questionwascreated,coined,recognisedordenied.

Illustration:

Whenanissuearisesaboutacustom orrightinaparticulararea,thestatementofX

whowaspresentwhensuchrightorcustom wascreatedisrelevant.

A statementmadebyseveralpersonsexpressingfeelingsrelevanttothematterin

question

Whenthestatementhasbeenmadebyseveralnumbersofpersonswhohave

expressedtheirfeelingsontheirpart,thensuchstatementisrelevantundersection

32(8).

EXAMPLE:Publicopinionaboutamatterindispute.
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Whocanmaketheabovestatements

Thepersonwhoisdead

Thestatementmadeundersection32mustbemadebyapersonwhoisdead

beforeadmittingthestatementbeforethissection.Thestatementofadeadpersonhas

beengivenimportanceunderthissectionastherecanbenobetterevidencecanbelaid

thanthestatementmadebythedyingpersonhimselfabouthisdeath.

Ifthepersonwhohasmadethedyingdeclarationsurvivesthensuchstatement

isnotadmittedundersection32butundertheprovisionofconfession.

Thepersonwhocannotbefound

Whenapersondisappearsandneverheardofandhispresenceasawitness

cannotbecompelledandsuchapersonmakesastatementandthepartytothe

proceedingisabletoprovethatsuchpersonhasdisappearedbuthisstatementcanbe

provedthensuchstatementcanbeadmitted.

Beforesuchastatementisadmitteditisrequiredtobeprovedthattheperson

whoisseekingforadmissionofsuchastatementhasmadeanexaminationofthat

personwithanhonesteffort.

Bythepersonwhoisincapableofgivingevidence

Whenapersonmakingacertainstatementlaterbecomephysicallyunfitand

incapabletodepose,insuchasituation,ifthestatementsmadearerelatedtothesub-

clausesofsection32oftheAct,thenitisadmittedandmaybeprovedduringthe

proceedings.Thissectionincludesanypersonwhobecomesphysicallyincapableof

givingastatementonalaterstage.

Unreasonabledelayorexpenses

When there can be unreasonable delay orexpenses in the procedure of

appearanceofawitness,thenifhispreviousstatementisrelevant,itisadmissible.

But,themerefactthatapersonislivingfarawayfrom theplaceoftrial,isnota
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validgroundoftheadmissionofastatementundersection32.Fortheadmissionofa

statementundersection32,itmustbeprovedthatintheattendanceoftheperson,

unreasonabledelayandexpensewilltakeplace.

DYINGDECLARATION

Theterm “dyingdeclaration”isnotdefinedundertheEvidenceActbutitcanbe

interpretedaccordingtosub-section(1)ofsection32.

AsheldinthecaseofRam BihariYadavv.theStateofBihar,“Adyingdeclaration

canbedefinedasastatementmadebyapersonwhoisdeadregardingthereasonfor

thecauseofhisdeathandregardinganytransactionwhichresultedinhisdeath.Also

whenthequestionofdeathcomesintoquestionthensuchstatementsarerelevant

undersection32oftheIndianEvidenceAct.Thepersonmakingsuchastatementwas

undertheexpectationofdeathornotatthetimewhensuchstatementwasmade

comesintoquestion”.

EvidentiaryValueofDyingDeclaration

Whenadyingdeclarationismadeorallyandthepersongivesthenameof

assailantsanditiswrittenbyanyofthem,thenitisavaliddyingdeclaration.Thepeople

presentcandisposeoforallythatthenamesofassailantsweregivenbythedeceased

asheldinthecaseofNanhuRam v.theStateofM.P.

Theoraldyingdeclarationisconsideredadmissibleandtheyareanexceptiontothe

generalruleofevidencethatconsidershearsayevidenceasinvalidevidenceintheeyes

oflaw.

InthecaseofBablev.StateofChattisgarh,itwasheldthattheoraldyingdeclarationis

anexceptionoftheHearsayevidence.

Evenwhenadyingdeclarationhasbeenmadebythedeceasedbeforehiswife,

father-in-law oranyrelativeinaconsciousstateandthedoctorconductinghispost

mortem examinationhasnotmadeacross-examinationaboutthementalstateofthe
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deceased,thenalsothedyingdeclaration consideredabsolutelyvalidandconviction

canbemadeonthebasisofsuchdeclarationasheldinthiscaseofPrabinAliv.State

ofAssam.

InthecaseofVijayPalv.State(GovernmentofNCT)Delhi,itwasheldbythe

courtthatitisclearbythelaw thatwhenadyingdeclarationiscredibleandthereis

nothingintherecordthattheconditionofdeceasedwasnotsothathecouldhave

madethestatementtoawitness.Likeinthiscasewhenthewitnessrushedtothe

houseofthedeceased,shetoldhim thatherhusbandhaspouredkeroseneonher.

Inthecasewherethedeathofthedeceasedbyburningbythehusband,insuch

cases,thedyingdeclarationmadebythedeceasedisconsideredtobetotallytrueand

noevidenceispresentthatcanprovethecontrary.Eventheabsenceofkeroseneoilin

thedeceasedhairscannotrenderthedyingdeclarationasdoubtfulasheldinthecase

ofTanuaRabidasv.StateofAssam.

Thedyingdeclarationcannotbeusedforconvictionofaccusedifitisthesole

evidence.Theconvictioncannotbemadesolelyonthebasisofdyingdeclaration

unlessitiscorroboratedandeachcaseisdecidedonanindividualbasisofthecase.

Thecircumstancesofthecaseaffectthevalueofthedyingdeclaration.soleevidence

Reasonforadmissibilityofdyingdeclarationinevidence

A dyingdeclarationisadmissibleintheevidencebasedontheprincipleof:

‘Nemomoriturnsproesumiturmentiri’

Thisprinciplemeansthatamandoesnotlieatthetimeofhisdeathandhewill

notmeetGodwithalieinhismouth”.Adyingdeclarationisconsideredtobecorrectas

longasconfidenceisinspiredbyitinthemindoftheCourt.Adyingdeclarationis

requiredtobejudgedaccordingtoitscircumstancesasheldinthecaseofUmakantv.

StateofChattisgarh.

AsheldbytheSupremeCourtinthecaseofUkaRam v.StateofRajasthan,the

senseofdeathleadstothesamefeelingwhichavirtuousmangetunderoathandthe

principle ofadmissibility ofdying declaration is based upon this principle.The
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admissionofdyingdeclarationismadeontheconsiderationthatthedeclarationhas

beenmadebythedeceasedunderextremity.Whenapersonisneardeathandhishope

isgoneforthisworldthenitispowerfulconsiderationthathewillbespeakingthetruth.

Indianlawisbasedontheprinciplethat“adyingmanseldom lies.Therearetwotypes

ofstatementswhicharemadeadmissiblebysection32(1):

 Astatementstatingthecauseofdeath

 Statementrelatedtoanycircumstanceswhichresultedindeath.

Conditionsfordyingdeclaration

Thestatementisconsideredasadyingdeclarationwhenthestatementismade

underthefollowingcircumstancesandconditions:

Causeofdeath

Whenapersonmakesastatementregardinghiscauseofdeathoraboutany

circumstancesortransactionthatresultedinhisdeaththensuchstatementwillbe

consideredasadyingdeclarationanditisconsideredrelevant.

Illustration:

Adiesduetoassault.Beforehisdeath,AmakesastatementthanBstabbedhim witha

knife.Suchastatementisadmissiblebeforethecourtasadyingdeclarationandthe

factthedeceasedsurvivedforfewdaysevenafterafatalinjurydoesnotdeprivesuch

statementofbeingofacharacterofdyingdeclaration.

 Thestatementrelatedtothecauseofdeathofthedeponentisadmissibleand

thetimegapbetweenthestatementofdeceasedandthedeathisconsidered

immaterial.

 Thestatementofthedeceasedmadebutthecauseofdeathissomethingelse

orsomedisease,thensuchstatementisnotconsideredasadyingdeclaration.
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Whendeclarantdiesofinjurythatisyettobeproved

Forthestatementtobeconsideredasadyingdeclarationitisrequiredtobe

provedthatthecauseofhisdeathisduetotheinjuryhereceivedintheincidentfor

whichtheaccusedistobeprosecuted.AsinthecaseofChandraBhanSinghv.State

wherethedeceasednarratedtheincidentofmurderbeforethepoliceabouttheattack

onhim formurderbutlateritwasfoundthatthedeathofdeceasedwasbecausehe

developedcancer.So,thestatementofthedeceasedcouldnotbeconsideredasa

dyingdeclaration.

Circumstanceswhichresultedinhisdeath

Theexpression“anycircumstancesoftransactionthatresultedindeath”hasa

widerscopethantheexpressioncauseofdeath.Evenifastatementisnotconsidered

asacauseofdeathbutitmightbeadmissibleunderthecircumstanceswhichresulted

indeath.

InthecaseofPatelHiralalJoitaRam v.theStateofGujrat,itwasheldbythe

courtthatstatementofcircumstancesthatresultedindeathisitselfenoughtoexpand

thescopeofadmissibilityofthedeclaration.Anystatementrelatedtodeathdirectlyor

indirectly,proximatelyorremotelyareconsideredunderthisanditexpandstheambitof

dyingdeclaration.

Intentiontousesuchastatementasdyingdeclarationisnotcompulsory

InthecaseBhagirathv.theStateofHaryanaitwasheldbytheSupremeCourt

thatitisnotcompulsorythatwhilerecordingthedyingdeclarationthatstatementisto

beusedatdyingdeclaration.Theintentiontousethestatementatadyingdeclarationis

notmandatory.

In this case,also the deceased who has suffered the gunshotmade his

statementbutlaterhedied.Thestatementrecordedwasconsideredasthedying

declaration.
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Thepersonmakingastatementwhennotdead

Whenthepersonwhohasmadethestatementasdyingdeclarationsurvivesand

doesnotdie,thensuchstatementisnotconsideredasadyingdeclaration.Itwillbe

consideredasconfessionstatementbutnotasadyingdeclaration.

Expectationofdeath

A statementrecordedasdyingdeclarationisconsideredrelevantwhenthe

personmakingthestatementwasorwasnothavinganexpectationofdeath.

Theexpectationofdeathdoesnotaffectthevalidityofdyingdeclarationbutit

affectstheweightattachedtoit.Whenapersonwhoismakingthestatementhas

knowledgethatheisgoingtodieandhedoesnothaveanyhopeofrecoveryleft,then

thechancesofstatementstobetrueincreasesasheldinthecaseStatev.Kanchan

[AIR1954All153].

TheSupremeCourtisalsooftheviewthatthereisnodoubtthatwhenaperson

isexpectingdeathsoonthenthechancesoffalsehooddecreasesbutthevalueofthe

statementisnotlostifthepersonisaliveforalongertimethanexpected.

Proximatecause

Thestatementmadeasdyingdeclarationmusthaveaproximaterelationship

withtheactualoccurrenceandnotremoteasobservedbytheprivycouncilinthecase

ofNarainSwamiv.Emperor.Thestatementofapersonshouldberegardingthecause

ofdeathorcircumstancesleadingtothedeathofthepersonanditshouldbemadeby

thedeceasedperson.

DifferencebetweenIndianLawandEnglishLawregardingthedyingdeclaration

TherulesregardingthedyingdeclarationaredifferentunderEnglishlawthantheIndian

Lawasfollows:
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 ThedyingdeclarationisnotadmissibleinthecivilcasesundertheEnglishLaw

butunderIndianlaw,thedyingdeclarationcanbeadmissibleevenincivilcases

intoquestion.

 InthecriminalcasesundertheEnglishLaw,thedyingdeclarationisconsidered

onlyinsingleinstancesofhomicidesuchasmurderormanslaughterwherethe

circumstancesofthedeatharesubjecttodyingdeclarationwhileunderthe

IndianLegalSystem,thestatementmadeasdyingdeclarationactasevidence

whateverthenatureofchargesmaybe.

 AspertheEnglishlaw,fordyingdeclarationcertainconditionsarerequiredto

existduringthetimeofdeclarationsuchas:

o Itisimportantthatthedeclarantshouldbeinactualdangerofdeathand

thestatementshouldbemadereceivingtheinjury.

o Thedeclarantshouldbeawareofhisdangerandheshouldhaveleftevery

hopeofrecovery.

o Thedeathshouldbecaused.

 UndertheIndianLegalsystem,thethirdconditionofdeathisnecessaryasthe

dyingdeclarationisconsideredadmissibleonlywhenthedeclarantdiesbutthe

firsttwoconditionsarenotmandatoryunderIndianLawforadeclarationtobe

admissibleasdyingdeclaration.

 Undersection 32 ofthe Evidence Act,the statementofthe deponentis

consideredasadyingdeclarationevenwhenhewasnotinactualdangerorhe

hasnoactualknowledgeofthedanger

 UnderEnglishlaw,admissibilityofthedyingdeclarationdependsontheprinciple

thatsenseofdeathisproducedinaman’smindsomefeelingofthatissameas

avirtuouspersongivingastatementunderoath.Whenapersonisatthevergeof

deathandhehasnohopeleftforlife,thenthefeelingsoffalsehooddisappears

andaperson’smindonlyspeaksthetruth.
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 UnderIndianLaw,forconsiderationofstatementsasdyingdeclarationand

testingitscredibility,aweightisgiventothefactsandcircumstancesofthecase.

Dyingdeclarationrecordedbythepolice

Adyingdeclarationrecordedbyapoliceduringhiscourseofinvestigationis

consideredadmissibleundersection32oftheIndianEvidenceActbutitisbetterto

leavesuchdeclarationoutofconsiderationunlesstheprosecutionisabletosatisfythe

courtthatwhyitwasnotdeclarationrecordedbyamagistrateoradoctorasheldbythe

SupremeCourtinthecaseDileepSinghv.theStateofPunjab[1979CrLJ700].

Conclusion

Therearecertainclassesofpeoplewho cannotbecalledasawitnessbuttheir

statementwhenrecordedundercertaincircumstances,itisconsideredasrelevant.

Suchaswhenthestatementismadebyapersonwhoisdeadorapersonwhocannot

befoundortheattendanceofwhom requiresunreasonabledelayorexpensesthenthe

statementmadebythem regardinghisdeath,orordinarycourseofbusinessand

certainotherconditionsasmentionedundersection32areconsideredrelevant.One

themajorstatementisthedying declaration.Thedying declarationisconsidered

admissibleundertheIndianLegalsystem andholdsimportantevidentiaryvalueunder

law.Thedyingdeclarationsolelydoesnotleadconvictionbutunderfewcircumstances

ofthecase,eventhesoledyingdeclarationcanleadtotheconvictionofaccused.

Theconsiderationofthedyingdeclarationalsodependsuponthefactsand

circumstancesofthecase.Thereisamajordifferencebetweentheconceptofdying

declarationbetweentheEnglishLaw andundertheIndianLegalSystem.Thedying

declaration and theweightattached to also dependsupon theknowledgeofthe

deceasedabouttheexpectationofdeathasthereistheconceptinthelegalsystem

thatwhenapersonknowsheisgoingtodie,thenthestatementgivenbyhim arenot

falseanditalsoimprovesthecredibilityofdyingdeclaration.
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2.STATEMENTSMADEUNDERSPECIALCIRCUMSTANCES(SECTIONS34-39)

Entriesinaccountbooksregularlykeptinthecourseofbusinessareadmissiblethough

theybythemselvescannotcreateanyliability.

IshwarDasv.SohanLaw,2000

Unboundsheetsofpaperarenotbooksofaccountandcannotbereliedupon.

Dharam ChandJoshiv.SatyaNarayanBazaz,1993

Booksofaccountbeing onlycorroborativeevidencemustbesupported byother

evidence.

Dharam ChandJoshiv.SatyaNarayanBazaz,1993

35.Relevancyofentryinpublic[recordoranelectronicrecord]madeinperformanceof

duty.

Anentryinanypublicorotherofficialbook,registerorrecordoranelectronic

record,statingafactinissueorrelevantfact,andmadebyapublicservantinthe

dischargeofhisofficialduty,orbyanyotherpersoninperformanceofadutyspecially

enjoined bythelaw ofthecountryinwhichsuchbook,register,orrecord oran

electronicrecordiskept,isitselfarelevantfact.

Documentsmadeantelitem motam-

Documentsmadeantelitem motam canberelieduponsafely,whensuchdocuments

areadmissibleundersection35.

Murugam versusStateofTamilNadu,2011

RelevancyofBaptism certificate-

Ithasbeen held regarding proofaboutlegitimacyofchild thatthe British

certificateproceedingonthebasisofbaptism certificate,containingfactthatbaptism

recordwasreadandcheckedbeforethegodparentsandsignedbypersonalongwith

godparents,suchcertificateisvalid.ThusBritishcertificateproceedingonbasisof
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baptism certificatelegallyrecognisedlegitimacy.

LuisCaetanoVieganv.EsterlineMarianaR.M.A.Da’Costa,2003

36.Relevancyofstatementsinmaps,chartsandplans.

Statementsoffactsinissueorrelevantfacts,madeinpublishedmapsorcharts

generallyofferedforpublicsale,orinmapsorplansmadeundertheauthorityofthe

CentralGovernmentoranyStateGovernment,astomattersusuallyrepresentedor

statedinsuchmaps,charts,orplansarethemselvesfacts.

37.Relevancyofstatementastofactofpublicnature,containedincertainActsor

notifications.

WhentheCourthastoform anopinionastotheexistenceofanyfactofapublic

nature,anystatementofit,madeinarecitalcontainedinanyActofParliamentofthe

UnitedKingdom,orinanyCentralAct,ProvincialAct,oraStateAct,orinaGovernment

notificationornotificationbytheCrownRepresentativeappearingintheOfficialGazette

orinanyprintedpaperpurportingtobetheLondonGazetteortheGovernmentGazette

ofanyDominion,colonyorpossessionofHisMajestyisarelevantfact.

38.Relevancyofstatementsastoanylawcontainedinlawbooks.

WhentheCourthastoform anopinionastoalawofanycountry,anystatement

ofsuchlaw containedinabookpurportingto beprintedorpublishedunderthe

authorityoftheGovernmentofsuchcountryandtocontainanysuchlaw,anyreportof

arulingoftheCourtsofsuchcountrycontainedinabookpurportingtobeareportof

suchrulings,isrelevant.

39.Whatevidencetobegivenwhenstatementformspartofaconversation,document,

electronicrecord,bookorseriesoflettersorpapers.

Whenanystatementofwhichevidenceisgivenformspartofalongerstatement,

orofaconversationorpartofanisolateddocument,oriscontainedinadocument

whichformspartofabook,oriscontainedinpartofelectronicrecordorofaconnected

seriesoflettersorpapers,evidenceshallbegivenofsomuchandnomoreofthe
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statement,conversation,document,electronicrecord,bookorseriesoflettersor

papersastheCourtconsidersnecessaryinthatparticularcasetothefullunderstanding

ofthenatureandeffectofthestatement,andofthecircumstancesunderwhichitwas

made.

3.JUDGMENTS(SECTIONS40-44)

Letusfirstunderstandtheactualmeaningofjudgementunderthecodeofcivil

procedure,1908.Thesection2(9)ofCPCdefinesitasadecisionwhichisgivenbythe

judgesinacourtregardingtherights,dutiesandliabilitiesofanindividual.Thebasic

theoryoflawiswhetherthepreviousjudgementsorthefollowingjudgementsarenot

relevant,aseverycaseisdecidedbyitsownfacts.Thejudgementdependsuponthe

factsofthecaseofparticularpartiesandnotbythereferencestothejudgementof

othercases.

Judgmentisoftwotypes

 Judgementinrem

 Judgementinpersonam

Judgementinrem:–Whenajudgmentisgivenonaparticularsubjectmatter,itwillnot

onlyremainbetweenthetwopartiesbutalsobeapplicabletotheentireworld.

Judgementinpersonam:–Whenajudgmentisgivenonasubjectmatter,itwillremain

betweentheparties.Itmeansthejudgmentwillbeagainstanindividual.

‘’Relevancyofjudgement,”itmeansthateveryjudgementisbaseduponthefacts

ofeachparticularcase.Ifweunderstanditinasimpleway,itsaysthateachandevery

casehasitsownimportance.Thejudgementofeachcaseisbaseduponthesubject

matteranditisnotnecessarythatthejudgmentofonecaseisinterrelatedwithanother

case.

Aciviljudgementisnotrelevanttoacriminaltrialthougharisingoutofthesame

fact.Ajudgementinacivilcasefordefamationisnotrelevanttocriminalprosecution.

Thepreviousjudgmentisnotrelevanttothesubsequentcase.Moreimportanceis
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giventothefactsofthecasesandonthebasisofwhichjudgementisgiven.

TheIndianEvidenceAct,1872

Thelaw maybedividedinto2partsi.e.substantivelaw andprocedurallaws.

Substantive lawsare those lawswhich define the right,duties,punishmentsand

offencesforthesame,fore.g.I.P.C.,andprocedurallawsarethosebywhichthe

procedureofsubstantivelaw isregulated,fore.g.C.R.P.C.So theprocedurallaw

includes the Evidence Act.The existence ofprooforevidence is necessary in

procedurallaw.The Indian Evidence Actwas originally passed by the Imperial

LegislativeCouncilin1872inIndia,duringtheBritishRule.Itcontainsasetofrulesand

provides,interalia,howafactistobeproved.

Itincludessectionsregardingthejudgmentofcourtofjusticewhenrelevant

from Section40toSection44whichtalksforthesame.

 Section40–Theexistingjudgmentwillberelevanteveninasecondsuittrial.

 Section 41– The certain judgmentsin probate,matrimonial,admilarity,and

insolvencyjurisdictionarerelevant.

 Section42– Theeffectofjudgement,order,ordecreeisrelevant,otherthan

thosewhicharegiveninsection41.

 Section 43– Judgment,orderordecree are irrelevant,otherthan those

mentionedinsection40-42.

 Section 44– If the previous judgment may proved fraud,collusion or

incompetencyofacourtthensuchjudgmentdoesnothavetheeffectofres

judicata.

Section40-Previousjudgmentsrelevanttobarasecondsuitortrail

UndertheIndianEvidenceAct,1872,Section40definesthat,theexistenceofany

judgment,willberelevanteveninasecondtrial.Heretheruleof‘resjudicata’applies.It

simplymeansthatifanyjudgementwhichpreventsthecourtfrom givingattentionto
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suchasuitorpetitionthenitwillbearelevantfact.

Whatis“resjudicata”

Manyofyoumayhaveheardaboutthisword.“Res”means“subjectmatter”and

“judicate”means“alreadydecided”.So,itsaysthatthematterisalreadydecided.Itis

definedunderSection11ofCr.P.C.

ForExample:–‘A’and‘B’aretwoparties,‘A’sues‘B’formattersrelatedto

property.Butthecourtdismissedthesuitandthenagain‘A’filedasuitagainst‘B’.Soit

wassaidthatoncethejudgementwasgivenbyacourtoveraparticularsubjectmatter

thenthatcourtdoesnothavethejurisdictionandtheformulaeofresjudicataapplies.

Similarly,theCriminalProcedureCodebarsasecondtrialofapersononcetried

orconvicted.Thus,thejudgmentbywhichhewasconvictedwillberelevanttoevery

caseorproceedinginwhichheischargedwiththesameoffence.

ShrinivasKrishnaraoKangov.NarayanDevjiKangoAndOthers(1954)

Thiscasebelongstoamemberofajointundividedfamily.BothSiddopantand

KrishnaraoweremembersoftheKulkarnifamily.Krishnaraodiedin1897andleft

behindawidow (Rukminibai)whowasthesixthdefendant.Siddopantdiedin1899

leavinghissonGundo.Gundodiedin1901leavingbehindhiswidow(Lakshmibai)who

wasthefifthdefendant.LakshmibaiadoptedasonDevji,whodiedin1935leavinghis

threesons.Thethreesonsandawidow (Akkubai)whowasthefourthdefendant.In

1944,RukmanibaiadoptedtheplaintiffandnowthatadoptedsonwasthePetitionerin

thiscaseandtheRespondentwasDevji.So,thePlaintiffwasclaimingforthehalfshare

from thefamilyproperty.ButtheDefendantdeniedthetruthandvalidityoftheplaintiff’s

adoption.Theyfurthersaidthattheonlyancestralpropertybelongstothefamilyof

Watan’sLand.Inthiscase,thecourtheldthattheadoptionoftheplaintiffwasvalidor

trueandalsosaidthatthisquestionwasnolongerindispute.Thetrialcourtheldthat

theplaintiffwasentitledtotheshare.

Section41-Relevancyofcertainjudgmentinprobate,etc,jurisdiction
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TheIndianEvidenceAct,1872saysthatafinaljudgment,order,decreeorruling

ofacourtexercisingprobate(relatingtowill),matrimonial(marriage,divorce),admiralty

(warclaims)orinsolvencyjurisdictionisrelevant.

Thissectionconsistoftwoparts:

 Itdealswithjudgementinrem i.e.akindofdeclarationaboutthestatusofa

personandiseffectivetotheentireworldwhetherhewasapartyornot.

 Ajudgementinpersonam iswhenajudgmentisgiventotheparties(e.g.atortor

a contractaction)which bindsonlythe partiesand isnotrelevantin any

subsequentcase.

Suchjudgmentisconclusiveproof.Itreferstoapresumptionofaparticularsetoffacts

whichcannotbeoverruledorchangedbyadditionalevidenceorargument.

SyedAskariHadiAliAugustinev.State(DelhiAdministration)&Anr(2009)

Inthiscase,Shamim AmnaImam wasaTestatrix(apersonwhomadeawillor

gavealegacy).Shewastheownerofthepropertiesinquestion.Sheexecutedawillin

favouroftheappellanti.eSyedAskariHadiAlion3.5.1998andafterthat,shediedon

23.5.1998.SyedAskariHadiAlifiledanapplicationregardingthewill.Healsoapplies

foragrantofmutationinrespectofthepropertybuttherequestformutationcouldnot

beacceptedduetocertainreasons:-

 Theappellantcouldnotproducetheoriginalcopyofthewill.

 Thepropertywhichwasinquestionwasunderpossession.

 AndtheTitleSuitwhichwasfiledbytheTestatrixagainsttheappellantwas

pendinginthecivilcourt.

So,afterthismanyappealsweremadeandduetolackofproofwhichwas

essentialinthiscase;finallythecourtsaidthatitisnotafitcasewhereweshould

exercise ourdiscretionary powerorjurisdiction underArticle 136 ofthe Indian

Constitutionhaveregardtothefactsofthecaseandthecircumstancesregardingthe
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same.

Kindsofjurisdiction

Probatejurisdiction

Itexercisesthepowerofprobate,surrogate,ororphan’scourt.Itincludesthe

establishmentofwills;settlementofadecedent’sestate;supervisionofguardianshipof

infants.

Goutam ShantilalShahvsStateofWestBengalon9May,1996

Inthiscase,aquestionarose,whetherdistrictdelegatesundersection276of

Indiansuccessionact1925canentertainanapplicationforgrantofprobateofawillin

respectofimmovableproperty.Butintheend,itwasheldthatifanyapplicationismade

forgrantofprobateofthewill,suchapplicationshallbedecidedinaccordancewiththe

law.

Matrimonialjurisdiction

Itexercisesthepowerofmarriage,divorce,etthoro,thenullitysuit.

SanthinivsVijayaVenketeshon9October,2017

Thiscasedealswithsection13ofHindumarriageact,inthiscase,itwasheld

thatvideoconferencingisnotallowedinmatrimonialmatters.Inthecircumstances,

issuenoticeonthereviewpetition.

Admiraltyjurisdiction

Itexercisesthepoweroflawovercasesconcerningshipsortheseaandother

navigablewaters.

GobindRam vsGianChandon27September,2000
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Thiscasedealswiththematterinadmiraltycourt.Therespondentwhowas

alleged to have committed breach ofcontractin London,the admiralty court’s

jurisdictionwasinvokedinEngland.

Insolvencyjurisdiction

ItexercisesthepoweroftheMemberStatewithintheterritoryofwhichthe

centre ofthe debtor’s main interests is situated shallhave jurisdiction to open

insolvencyproceedings.

KrishnaswamiIyerand…vsT.V.SwaminathaIyeron26August,1924

Thiscasedealswhethervakilshavearightofaudienceintheinsolvencyofthe

courtatthePresidencyTownofMadras.G.KrishnaswamiIyerwastheappellantand

T.V.SwaminathaIyerwastherespondent.Afterallthediscussionitwasdecidedthat

vakilshadnorightofaudienceintheinsolvencycourt.

Section42-Relevancyand effectofjudgments,orders,decrees,otherthanthose

mentionedinSection41oftheIndianEvidenceAct

The effectofjudgmentororderwillbe relevant,exceptthose which are

mentionedinsection42.Judgementsarerelevantiftheyarerelatedtomattersof

publicnature.Butsuchjudgment,orderorproclamationisnotconclusiveproofof

whichtheystate.

Illustration:–X suesYforthemurderofhisbrotheri.e.Z.Yallegestheexistenceofa

publicrightofalicensedgunwhichheusedforhisprotectionagainstZ.Theexistence

ofanorderinfavourofthedefendant.SimilarlyinasuitbyBagainstAforthemurderof

CinwhichAallegedtheexistenceofthesamerightofway,isrelevantbutitisnot

conclusiveproofthattherightwayofexistence.

VishnuDuttSharmav.DayaSapraon5May,2009

Inthiscase,theRespondentwhowasDayaSaprahadborrowedasum ofrupees

1.5lakhsfrom theAppellantVishnuDuttSharmaon10-August,1999.Afterreminderby

appellanttorespondent,therespondentissuedachequeon20-October,1999,butthe
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chequereceivedbytheappellantwithremarkofinsufficientfunds.Thenhefileda

petitionagainsttherespondent.Earlieritwassaidthatitwasthematterof‘Res

Judicata’butthefinaljudgementwasgiventhatitwasnotthematterof‘ResJudicata’.

Sotheappealisallowedhoweverthefacts,issuesandcircumstancesofthiscase,

thereshallbenoorderastocosts.

Section43-Judgment,orderetc,otherthanthosementionedinSection40to42,when

relevant

Judgment,orderordecreeareirrelevantotherthanthosementionedinsection

40,41and42.Inthis,thepreviousjudgmentsarenotrelevantwithconcernwiththe

subsequentproceeding.

Letusunderstandwithanillustration.‘X’prosecutes‘Y’forstealinghishorsefrom him.

‘Y’isconvicted.Afterwards‘X’suesto‘Z’forthehorsewhich‘Y’hadsoldto‘Z’before

hisconviction.Asbetween‘X’and‘Z’,thejudgmentwhichwasagainst‘Y’isirrelevant.

InthecaseofTheDuchessofKingston’sCase,itwasheldthattheDowager

DuchessofKingston,CountessofBristol,wastriedandfoundguiltyofthechargeof

bigamybyherpeers,themembersoftheHouseofLords.

Admissibilityofjudgmentsincivilandcriminalmatters

Admissibilityofjudgmentsmeansthatthequalityofbeingacceptableorvalid,

especiallyasevidenceinacourtoflaw.Sohereissomeadmissibilityofjudgmentin

civilandcriminalmatters:–

Theprincipleof‘ResJudicata’mayapplybetweenthepartiesincivilsuits.

Iftheproceedingsofcivilandcriminalcasesareforthesamecauseorreason,thenthe

judgmentofthecivilcourtwouldberelevantiftheconditionsofanysectionsregarding

40to43aresatisfied,butitcannotbesaidthatthesamewouldbeconclusiveexceptas

providedinsection41.Inacriminalcase,section300ofC.r.P.C,itissaidthatoncea

person isconvicted,hemaynotbeexamined again forthesameoffenceifthe

conditionswhicharementionedtherearesatisfied.
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EmperorvsBhagwandasTulsidason20August,1945

Inthiscase,itwasheldthattheaccusedmurderedDharamseyandMr.Haji,and

hesaysthatthematterwillcomeunderSection42oftheIndianEvidenceActunder

mattersrelatedtopublicpolicy.Butitwasheldthatthematterrelatedtosuchan

unnaturaldeathwillnotcomeunderpublicconcern.Hence,theexaminationofcertain

factsisnotrelevantunderanyprovisionrelatedtotheIndianEvidenceActandtherefore

unacceptableinevidence.

Section44-Fraudorcollusioninobtainingjudgment,orincompetencyofcourt,maybe

proved

Section44ofIndianEvidenceActsaysthatifthepreviousjudgmentisproved

fraud,collusion(secretorillegalcooperation)orincompetencyofcourtthensuch

judgementdoesnothavetheeffectofresjudicata.

 Thereareatleast2partiestoasuitorproceeding.

 Ifanypartymayshow ajudgment,order,ordecreewhichisrelevantunder

section40,41,or42.

Theactonlyprovidesthatthevalueofajudgmentmaybeineffectiveifthesethree

thingsarepresentinthatcasethatare:–

 Incompetencyofthecourt

 Ifthereisfraud

 Ifthereiscollusion

AsharfiLalvsSmt.Koili(Dead)ByL.Rs.(1995)

Thiscaseisrelatedtothelandreform disputeandZamindariabolitionasinthis

case,RajaRam wasthebrotherofSmt.KoiliandhusbandofSmt.Nanki.Andherethe

AsharfiLalwhowasanappellantandhesaidthathewastheonlyheirofRajaRam and

saidforthepossessionofagriculturallandofRajaRam buttheSmt.Koilideniedthat
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theAsharfilalwasthesonofRajaRam.EarlierthejudgmentwasinthefavourofSmt.

lalbutafterwardstheevidenceofrecordwhichwereproducedintheconsolidation

proceedingstheDeputyDirectorhasfoundthatAshrafilalwasthesonofRajaRam and

theonlyheir.

Conclusion

Accordingtome,judgmentshouldtotallybeonthebasisofthefactsandthe

issuesraisedinthecourt.Thecourtisalsorequiredtodeterminewhatprinciplesoflaw

shouldcontrolthecase.Butthereisalsoacriticism regardingthisthatthereisalwaysa

scopeforimprovement.Thejudgessaidthatthesystem whichisdevelopedand

applicableinonejurisdictionisnotnecessarytobeapplicableinthejurisdictionofother

countries.Afterall,nosystem isfool-proof.OnceitissaidbyJusticeSikri,thatweall

learnfrom ourexperiencesandmistakes.
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MODULE04

RELEVANCYOFFACTSIII

1.RELEVANCYOFOPINIONS(SECTIONS45-51)

2.RELEVANCYOFCHARACTER(SECTIONS52-55)

3.FACTSWHICHNEEDNOTBEPROVED(SECTIONS56-58)

1.RELEVANCYOFOPINIONS(SECTIONS45-51)

Introduction

Generally,whenapersonissummonedtocourtforgivingtestimonyasawitness,

heisexpectedtostateonlyfactsandnottogiveanyopinion.Itisthejobofthecourtto

form anopinioninthecase.Moreover,ifapersonisaskedtogivehistestimonythenit

isexpectedthatthepersonmustbefactuallyrelatedtothecasenotmerelyathirdparty.

Butthereisanexceptiontothisrule.Theexpertsareconsideredaswitnessesalthough

theyarenotactuallyrelatedtothecase.Thecourtrequirestheseexpertstogivean

opinionregardingthecasetohelpthecourtinhavingawiderperspectivetogivejustice.

TherationalebehindthesameisthatitisnotpracticaltoexpecttheJudgestohave

adequateknowledgeofmedicalissues.Thestatutesregardingtheexperts’opinionare

discussedinTheIndianEvidenceAct,1872.

Whoisanexpert

Thecourtcannotform acorrectjudgementwithoutthehelpofapersonwith

specialskillsorexperienceinaparticularsubject.Whenthecourtneedsanopinionina

subjectwhichrequiresspecialassistance,thecourtcallsanexpert,aspeciallyskilled

person.Theopiniongivenbyathirdpersonisconsideredasrelevantfactsiftheperson
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testifyingisanexpert.

Forexample,thecourtwasconfusedthataletterhasbeenwrittenbyperson‘X’

ornot.Thecourtcallsahandwritingexperttofindoutthesame.Thispersonwillbe

knownasanexpertandtheopinionwhichhegivesinthecaseisrelevant.

Expertisdefinedundersection45ofTheIndianEvidenceAct,1872.Thecourtneedsan

experttoform anopinionupon:

 Foreignlaw

 Science&Art

 IdentityofHandwriting

 Identityoffingerimpression

 Electronicevidence

Onlyintheexpertiseintheabove-saidfields,aperson’sopinionisconsideredto

beanexpertopinion.Ifafieldnotmentionedaboverequiresanopinion,itisnot

consideredasanexpertopinion.Therehavebeencasessuchas:

 Thedispositionortemperofanimals

 Colour,weightorscaleofsimilarfacts

 Ageofaperson

 Ifamanorwomenwereintimate

 Ifapersonwasintoxicatedornot

Ifanexpertisgivinganopinion,itisconsideredasarelevantfactforthecase.An

experthasdevotedhistimeinlearningaspecialbranchofexpertiseandthusis

speciallyskilledinthesubject.Itcaninclude:
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 Superiorknowledge,and

 Practicalexperience

Thecourtoflaw,beforeadmittinganyoftheopinionmadebyanexpert,needsto

ensurethatthepersonisanexpertunderthelaw.Ifitisfoundthatthepersonisnotan

expert,hisopinionisdiscardedbythecourt.Forcheckingthatthewitnessisanexpert,

hemustbeexaminedandcross-examined.Apersonbecomesanexpertby:

 Practice,

 Observation,or

 Experience

InthecaseofRameshChandraAgrawalvsRegencyHospitalLtd.&Orsthecourt

statedthatthefirstandforemostrequirementforexpertevidencetobeadmissibleis

thatitisnecessarytoheartheexpertevidence.Thetestisthatthematterisoutsidethe

knowledgeandexperienceofthelayman.Peoplewhocanbetermedasanexpertare

explainedindetailbelow.

Handwritingexpert’sopinion(Section47)

Whenthecourthasanopinionthatwhohaswrittenorsignedadocumentthe

courtwillconsidertheopinionofapersonwhoisacquaintedwiththehandwriting.That

personwillgiveanopinionthatparticularhandwritingiswrittenornotwrittenbythat

particularpersonornot.

Thehandwritingofapersonmaybeprovedinthefollowingways:

1.Apersonwhoisanexpertinthisfield

2.Apersonwhohasactuallyseensomeonewriting,or

3.Apersonwhohasreceivedanydocumentwhichiswrittenbythepersonwhose

handwritingisinquestionorundertheauthorityofsuchpersonandisaddressed

tothatperson
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4.A personwhoregularlyreceiveslettersorpaperswhicharewrittenbythat

person

5.Apersonwhoisacquaintedwiththesignaturesorwritingofthatperson

6.A certifyingauthoritywhohasissuedadigitalsignaturecertificatewhenthe

courthasformedanopinionastothedigitalsignatureofaperson.Thisis

mentionedundersection47-Aoftheact.

7.Theevidenceofthewriterhimself.Thisismentionedinsection60oftheact.

8.Ifanotherperson admitsthatthedocumentswerewritten byhim.Thisis

mentionedinsection21oftheact.

9.Apersonwhohasseenthepersonwritingorsigning.Thisismentionedunder

section6ooftheact.

10.Whenthecourthimselfcomparesthedocumentinquestionwithanyother

documentwhichisprovedgenuineinthecourt.Thisismentionedinsection73.

11.Thecourtmayaskthepersontowritesomethingforthecourttocompareitwith

thedocumentinquestion.

Forexample,Ms.Pinkyclaimsinthecourtthatshehasnotsignedanydocumentfor

saleofherproperty.Tomatchhersignatureswiththeoneonpapers,thecourtcallsMr.

RajuwhoisthepersonalassistantofMs.Pinky.Mr.Raju’sjobistogetalltheofficial

documentsofthecompanytobesignedbyMs.Pinky.Mr.Rajugivesatestimonythat

thepapersweresignedbyMs.Pinkyonly.Here,Mr.Rajuwillbetermedasanexpert

underthemeaningofs.47ashehasseenMs.Pinkysigningthedocumentsand

regularlyreceivessuchpapers.

However,there have been severalinstances where the courts have been

discouragedtodecidecasesofmatchingofsignatureswithoutevidenceandmerelyon

inspection.Thecourtneedstoworkwiththeutmostcareandcautionindeterminingthe

authenticityofthedocuments.
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OpinionforElectronicevidence(Section45A):

Whenapieceofinformationistransmittedorstoredinacomputersystem and

thecourtneedsassistanceoropinionforthesameinanycase;theyreferanexaminer

ofelectronicevidence.Thisexaminerofelectronicevidenceisknownastheexpertin

suchcases.Forthissection,electronicevidenceincludesanyinformationtransmitted

orstoredinanycomputerresourceoranyotherelectronicordigitalform forwhichthe

opinion ofelectronic evidence examineris required as persection 79A ofthe

InformationTechnologyAct,2000.

Opinionforforeignlaw(Section38r/wSection45)

Whenthereisalaw ofprevailinginanyforeigncountrywhichneedstobe

consideredforgivingjudgementinanycase,thecourtneedsanexpertwhoiswell

versedwiththatlaw.

Otherwise,thecourtcantakeopinionfrom alaw-bookwhichcontainstheanswer

regardinganyforeignlaw.Thesebooksmustbeprintedorpublishedundertheauthority

ofthegovernmentofthatcountry.Otherreportsoftherulingofthecourtscanalsobe

takenasrelevantwhicharegiveninsuchbooksofforeignlaw.ForeignlawinIndiais

alwaysconsideredasaquestionoffact.Therehavebeencaseswherethecourthas

interpretedpersonallawsasIndianlawsandthusarethelawsoftheland.Therefore,

thecourtdoesnotrequireapersontointerpretthelawasthecourtscandothattaskon

theirown.

Opinionforfingerprint

Generally,fingerimpressionexpert’sopinionisgivenmorevaluebecause

 Thefingerprintsofanypersonremainthesamefrom theirbirthtilldeath,and

 Notwoindividuals’areeverfoundtohavethesamefingerimpressions

Footprintstudies are gaining importance nowadays butthe courts have been
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reluctanttoacceptthatasapieceofevidence.Aperson,whoisafingerprintexpert,is

calledtomatchtwoormorefingerprints,thantheopinionofsuchanexpertisrelevant

andadmissibleinthecourt.

OpinionforScienceorArt

Thewords‘ScienceandArt’aretobebroadlyconstructed.Theterm ‘science’is

notlimitedtohighersciencesandtheterm ‘art’isnotlimitedtofinearts,buthavingits

originalsensesofhandicraft,trade,professionandskillinwork.Toconstruethatifany

expertisecomesundertheheadof‘art’or‘science’;thefollowingtestscanbeapplied

 Isthesubjectmatteroftheinjurysuchthatinexperiencedpeoplearenotcapable

offormingacorrectjudgementwithouttheassistanceofexperts?

 Isthecharacterofascienceorartassuchthatitrequiresacourseorastudyto

obtainacompetentknowledgeorskill.

ScienceandArtsignifytheactivitieswhichincludethefieldswhichrequirespecial

knowledgeorexpertiseform anopinion.Beforedesignatingthatapersonisanexpert,it

needstobecheckedthatthefieldorthematteronwhichweareseekingtheopinion

shouldnotbesomethingwhichcanbeeasilyunderstoodbylaymanorcourtwithout

anyspecialknowledgeorskill.Thescientificquestioninvolvedisassumedtobenot

within the court’s knowledge.Thus cases,where the science involved,is highly

specializedandperhapsevenesoteric,thecentralroleofanexpertcannotbedisputed.

Everysciencehasitsowntechnicalterms,whicharesomuchGreekorHebrew

to theaveragejuryman.WhatwouldtheOrdinarymanmakeofthisanswerto a

questionwhetheracertaindoseofaprescriptioncontainingchloralwouldhavebeen

dangerous.Therecanbevariouscategorieswhichcanbetreatedunderartandscience.

Someofthem arediscussedbelowforbetterunderstanding.

OpinionofMedicalExpert

Inmanycases,theopinionofmedicalexpertsisrequired.Especiallyincriminal
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cases,themedicalexaminationofaccusedandvictim isnecessary.Wheninacase,the

courtrequiressomeopinionwhichinvolvesmedicaltechnicalities,theyaskmedical

officers.

Opinionsofamedicalofficercanbeusedtoprove

 ThePhysicalconditionoftheperson,

 Ageofaperson

 Causeofdeathofaperson

 Natureandeffectofthediseaseorinjuriesonbodyormind

 Mannerorinstrumentbywhichsuchinjurieswerecaused

 Timeatwhichtheinjuryorwoundshavebeencaused.

 Whethertheinjuryorwoundsarefatalinnature

 Cause,symptomsandpeculiaritiesofthediseaseandwhetheritislikelyto

causedeath

 Probablefutureconsequencesofaninjuryetc.

Sayinarapecase,themedicalreportofthevictim andaccusedareofgreat

importance.Ifthemedicalofficersaysthathethinksthatactwasnotconsensual

referringtotheinjuriesonthebodyofthevictim andthenailscratchesonthebodyof

theaccused,thisopinioncarriesalotofimportance.Buttheproblem withtheseexperts

isthattheyarealwayscalledbyonepartyonlywhohasevidencedintheirfavour.This

isthereasonthatthecourtisreluctanttorelycompletelyupontheviewsandopinions

oftheexpertthoughtheyconsiderthesamewhileimpartingtheirjudgement.Inother

cases,ifthecourtfindsthattheexpert’sopinionisincontradictionwiththeopinionof

an eye-witness then forobvious reasons,the normalwitness’s opinion is given

preferenceovertheexpert’sopinion.Thisisbecausetheexpert’sstatementisjust

opinionativewhereastheotherwitness’sstatementisbaseduponthefactsofthecase.
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OpinionofBallisticExpert

Ballisticexperts,alsoknownasfirearmsexpertarepeoplewhoareexpertsinthe

studyofprojectilesandfirearms.Theirhelpistakeniscasessaywheregunsare

involved.Aballisticsexpertmaytraceabulletorcartridgetoaparticularweaponfrom

whichitwasdischarged.Forensicballisticsmayalsofurnishopinionaboutthedistance

from whichashotwasfiredandthetimewhentheweaponwaslastused.Itmustbe

notedthattheopinionoftheballisticsexpertcanbetakenintoconsiderationonlywhen

hehimselfhasgiventhereport.Inthecasewheretheexpertgivesopiniononlyby

lookingatthepictureofthewound,thecourtdeniedrelyinguponsuchopinion.

EvidenceofTrackingDog

Traineddogsareusedforthedetectionofcrime.Thetraineroftrackingdogs

cangiveevidenceaboutthebehaviourofthedog.Theevidenceofthetrackerdogis

alsorelevantu/s45.

Moreover,Sec.293Cr.P.C.providesalistofsomeGovt.ScientificExpertsasfollowing:-

 AnyChemicalExaminer/Asstt.ChemicalexaminertotheGovt.

 TheChiefControllerofexplosives

 TheDirectoroftheFingerprintBureau

 TheDirectorofHaffkeinInstitute,Bombay

 TheDirector,Dy.DirectororAsstt.DirectoroftheCentralandStateForensic

ScienceLaboratory.

 TheSerologisttotheGovt.

 AnyotherGovt.ScientificExpertsspecifiedbynotificationoftheCentralGovt.

WhatistheEvidentiaryValueofanExpertOpinion

Thedatagivenbytheexpertarerelevantandadmissible.Ifanyoralevidence



LL.B.-II[2017Pattern]LC0803LawofEvidence

Dr.PandhareB.D.[LL.M.Ph.D.]Asst.Prof.NewLawCollege,AhmednagarPage76

contradictsthedata/report;itwillnotmakethedataevidenceobsolete.But,asper

section46,incaseanyfactisincontradictiontotheopinionoftheexpert,thatfact

becomes relevant.Ifthe opinion ofthe expertis relevant,the contradictoryfact

becomesrelevanteventhoughitwasnotrelevantassuch.Thevalueofexpertopinion

dependsuponthefactsonwhichheisbasedandthecompetencyofsuchexpertin

formingareliableopinion.

However,thepersonalappearanceoftheexpertinthecourtcanbeexcused

unlessthecourtexpresslyaskshim toappearinperson.Insuchacase,wherethe

expertisexcused,hecansendanyresponsibleofficerwhoiswellversedwiththefacts

ofthecaseandthereportandcanaddressthecourtwiththesame.Ifajudgerelies

upontheopinionoftheexpertonlyandnotonthefactsandthetestimonyofordinary

witnessestogivejudgementthenistheweaknessofthecase.Thisisbecauseevenifa

personisanexpertinhisfield,hecannotbetermedasadirectwitnessandcannotgive

astatementonthefactsofthecase.Heisjustgivinganopinionaspertheevidences

giventohim andcannotdrawaconclusionregardingtheguiltoftheaccusedinallthe

cases.

Theevidencegivenbytheexpertisjustanopinionandisnotafact-based

testimonyandthusaregivenslightvalue.Thisisthereasonthateye-witnessesorother

factualwitnessesaregivenapriorityovertheexpert’sopinion.Thisisbecauseopinion

evidencecannotsupersedesubstantiveevidence.Noexpertcanclaim thathecouldbe

absolutelysurethathisopinionwascorrect,expertdependstoagreatextentuponthe

materialsputbeforehim andthenatureofthequestionputtohim.

However,theevidentiaryvalueofanexpert’sopiniondependsuponthefactsand

circumstances.Forexample,ifthereisadisputeastowhoisthebiologicalparentofa

child,theDNAreportoftheMedicalexpertisofgreatimportance.Iftheexpertsaysthat

theDNAofthechildorparentsmatches,thanitisarelevantfactindecidingthecase.

Butincaseifahandwritingexpertsaysthatthesignaturesmatchesornotmatches

withtheperson;thisfactdoesnotholdmuchvaluebecausetherecanbeapossibility

thatthepersonhaspracticedalottocopythesignature.Butontheotherhand,DNA

cannotbecopiedorchanged.Privycouncilonceobservedthat‘therecannotbeany
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moreunsatisfactoryevidencethanthatofanexpert.”InthecaseofEmperorv.Kudrat,

thecourtheldthatwhentheexpertisgivinganopinionupontheagebyobservingonly

theheight,weightandtooth;itcannotbereliedupon.

Thecourtmustbesatisfiedthattheaccusedisguilty.Thecourtcannotholdhim

guiltymerebecauseanexperthassaidthatinhisopinion,thepersonisguilty.Thecourt

needstolookintotheevidencealongwiththeopinionoftheexpertbeforegivingany

judgementororder.

Differencebetweenthetestimonyofanexpertandanordinarywitness

BasisofDistinction ExpertWitness OrdinaryWitness

Reasoning of

Statement

The statementofthe expert

witnessisnotconfinedtowhat

has taken place. He can

additionally give his personal

opinion with respect to the

case.Forexample,a doctor

may not have attended the

victim buthecanstillgivehis

opinion as to the cause of

death ofthe victim and the

after-effectsofcertainpoison.

Thestatementofanordinary

witnessisbaseduponfacts.

Heisnotallowedtogiveany

opinion, inferences or

conclusions regarding the

casebecauseitisthejobof

thecourt.

Reference to past

experiences

Anexpertcanrefertoandrely

upon the experiments

conductedbyhim inabsenceof

theotherparty

An ordinarywitness has no

suchrightwherehecanrefer

to any past experience to

supporthisstatement

Refreshing the

memory

An expertcan referto well-

known books, can quote

passagesfrom thesameasa

reference for refreshing his

An ordinary witness cannot

hasarelianceuponanysuch

booksbecausehisstatement

isbaseduponfactsandnot
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memory technicalknowledge

Stating facts other

thanthecase

Theexpertscanstatefactsof

othercaseswhicharesimilar

tothepresentcaseinorderto

supporttheiropinion

The layman is giving

statementbased upon facts

and thus cannotrely upon

otherjudgementsasthecourt

deals with different cases

differently depending upon

thefactsandcircumstances

ofthecase

Qualificationtobea

witness

A person is known to be a

witness by its knowledge,

experience,skill,training and

education.

The following points can be

notedtofindanexpert:

(a) the expert’s scientific,

technical,orotherspecialized

knowledgewillhelpthetrierof

facttounderstandtheevidence

ortodetermineafactinissue;

(b)thetestimonyisbasedon

sufficientfactsordata;

(c)thetestimonyistheproduct

of reliable principles and

methods;and

(d) the expert has reliably

applied the principles and

methods to the facts ofthe

Anordinarywitnessdoesnot

requireanyspecializedskillor

knowledge to give the

statement.

A personcanbetestifiedas

an ordinary witness in the

followingcases:

(a)rationally based on the

witness’sperception;

(b) helpful to clearly

understanding the witness’s

testimonyortodetermininga

factinissue;and

(c)notbased on scientific,

technical,orotherspecialized

knowledge
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case.

PersonalKnowledge Experts may use their

knowledge or skill to draw

conclusions

Laywitnessescanonlybase

theiropinionsoninformation

theypersonallyobserved.

Whencanawitness

testify

Expert witnesses can give

testimonyevenwhenthereis

no sufficient evidence to

supportafinding.TheImmoral

Traffic(Suppression)Actwas

passedin1956

Lay witnesses are

constrained by relying on

informationtheyhavegained

through personalknowledge

and rationally based

perception.Itisthusrequired

that a witness may only

testify if the evidence is

sufficienttosupportafinding

thatthewitnesshaspersonal

knowledgeofthematter.

Personal

Observations

Expert witnesses are not

required to be atthe crime

scene orwitness the crime.

Theyarenotevenexpectedto

have knowledge about the

factsofthecase

Laywitnessesmaytestifyto

their perception of the

incidentifobtained through

earlierpersonalobservations.

Lay witnesses can offer

opinions relating to degrees

oflight,sound,weightand

distanceaswellasaperson’s

appearance, identity, or

mannerofconduct.
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Hypothetical

Situations

Expertwitnessesareexpected

to answer hypothetical

situationsandcanalsoreferto

past cases or medical

situations to answer the

questions.

Ordinary witnesses are not

expectedtogiveanswersto

hypotheticalsituations.They

arejustsupposedtogivethe

factstheyalreadyknow.

DisclosureRules Expertwitnessesmustdisclose

totheopposingpartyareport

previewing the expert’s

proposedtestimony.Thereport

mustbe sufficiently detailed

and contain “allopinions the

witness willexpress and the

basisandreasonsforthem”

There is no such obligation

upontheordinarywitnesses.

JudicialScrutiny Expert’sopiniongoesthrough

high-endjudicialscrutinyandis

less reliable since they are

based upon opinion and not

facts. They are just the

perspectiveoftheexpertand

he needs to establish the

reliabilityofhistestimony.

Thestatementofanordinary

witness is considered more

reliableascomparedtothat

ofanexpert.Thisisbecause

thetestimonyofalaymanis

based upon facts.Ifin any

case, his statement

contradicts with the opinion

oftheexpert;hisstatement

willbegivenanupperhand

thantheexpert.

Conclusion
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Unlikeanordinarywitness,expertwitnesseshaveaseparatestandingasa

witnessinacourt.Itisinterestingtonotethatanexpert’sreportcannotbequestioned

inthecourt.Thereportisquestionedwhentheabilityandknowledgeoftheexpertto

makethatreportisinquestion.Theexpertsarejudgedwithadifferenteyebythecourt

sincetheyarejustgivinganopinionandarenotawareofthefactsofthecase.Butstill,

anexpert’sopinionmattersasthecourthasnoknowledgeofthatparticularfieldof

expertiseandtheywillnotbeabletoimpartjusticewithoutseeingtheothersideofthe

coin.

2.RELEVANCYOFCHARACTER(SECTIONS52-55)
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Introduction

Weoftenterm thehabitofjudgingpeoplebasedontheircharacterasnormal

humannature.Judgesarealsohumanbeingsandthequestionthatarisesis,doesn’tto

know aboutthecharacterofanindividualinfluencetheirdecision?Thenextsetof

questionsthatariseare,doesthecharacterhaverelevance,especiallyundertheIndian

EvidenceAct?Whatisthescopeofrelevanceofcharacter?Answerstoallthese

questionsarethetakeawayfrom thisarticle.

Theword‘Character’

Theterm ‘character’hasnotbeen described in Indian law.TheCambridge

dictionarydefinesconductasaparticularcombinationofqualitiesthatmakeaperson

differentfrom others.Honesty,good-natured,modest,violenttemper,etc.arealltraits

ofcharacter.

Section55oftheIndianEvidenceActprovidesthattheterm ‘conduct’includes

bothreputationanddisposition.Itisnormallyestablishedthatreputationisthegeneral

opinionaboutanindividualintheeyesoftheotherswhereasdispositionishow that

personisinrealandwhatarehisinherentqualities.

Evidenceofcharacterisirrelevantincivilcases

Section52

Section 52 ofthe Indian Evidence Actprovides thatin civilcases,a fact

pertainingtothecharacterofanindividualisnotrelevant.Itlaystheprinciplethatthe

characterofapartyasapieceofevidencecan’tbeusedtomanifestthatconduct

attributedtohim isprobableorimprobable.

Illustration-

‘A’,abusinessmanischargedwithfraud.

Inthiscase,noevidenceofthefactcanbetreatedasrelevantwhichstatesthatheisan

honestmani.e.thecharacterissuchthathecannevercommitfraud.
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NeithercantheoppositepartypresentevidenceofthefactthatA’scharacterhadbeen

sotrickerythathemusthavecommittedthefraud.

Thereasonsbehindtheirrelevancearethatacasehastobedecidedbasedonthefacts

ofthecaseandnotthecharacteroftheparties.Evidenceofconductdoesn’tjustdelay

theproceedingsbutalsohampersandimpairsthemindofthejudge.Incivilcases,

previousconvictionsoftheaccusedpersonareirrelevant.

ThereareafewexceptionstoSection52-

Section55oftheEvidenceActprovidesthatincivilcases,evidenceofthegood

orbadcharacterofthepersonthatistoreceivetheamountofdamagesisrelevant.The

characteroftheoriginalplaintiffisrelevant.

Forexample-Inacaseoftheactionofdamagesforrapeorseduction,thecharacterof

theplaintiffisrelevantasitislikelytoaffectthedamagesthattheplaintiffoughtto

receive.

Whenthecharacterofthepartyisitselfafactinissuethentheevidencepertainingto

thecharacterofthatpartyisrelevant.

Forexample-ifdivorceissoughtonthegroundofcrueltyofhusband,insuchcase

evidencepertaining to thecharacterofthehusband willberelevantasthecruel

characterisitselfafactinissue.

InthecaseofScottv.Sampson,thecourtheldthattheterm ‘character’shouldmeana

man’sreputationandnothingmorethan“generalevidenceofreputation”.

Evidenceofpreviousgoodcharacterisrelevantincriminalcases

Section53

Unlikecivilcaseswherethecharacterisirrelevant,incriminalcasesitisrelevant.

Section 53 ofTheIndian EvidenceActprovidesthatin criminalcases,thegood

characteroftheaccusedpersonisrelevant.Thereasonbehindthisisthebasichuman

psychologythatapersonofgoodcharacterwillnotgenerallyresorttoacriminalact.If
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goodnessisprovedithelpsinapresumptionofnon-commissionoftheoffencebythat

individual.

Evidenceofgoodcharacterisalwaysadmissible.Inadoubtfulcase,itmaybe

usedtotiltthebalanceinfavouroftheaccusedbutinacasewherethereispositive

evidenceofguiltoftheaccusedthenthegoodcharactercannotoutweighthepositive

evidence.Itdependsonthediscretionofthecourtthathowmuchweighttheevidence

ofthegoodcharacterhastobegivenwhiledecidingthecase.

InthecaseofHabeebMohammadv.StateofHyderabad,theSupremeCourt

heldthatincriminalproceedings,thecharacteroftheaccusedcanhelpindetermining

theinnocenceorguiltoftheaccused.Itcanhelpineithermakinghim suspiciousorfree

from allthesuspicions.Accusedisallowedtoprovegeneralgoodcharacterinthe

questionofpunishment.

Evidenceofcharacterorprevioussexualexperiencenotrelevantincertaincases

Section53A

Section53AoftheIndianEvidenceActwasinsertedbyAct13of2013.This

sectionprovidesthatincaseswheretheoffenceiscommittedunderthefollowing

sectionsofIndianPenalCode-

 Section354(Assaultorcriminalforcetowomanwithintenttooutrageher

modesty),

 Section354A(Sexualharassmentandpunishmentforsexualharassment),

 Section354B(Assaultoruseofcriminalforcetowomanwithintenttodisrobe),

 Section354C(Voyeurism),

 Section354D(Stalking),

 Section376(Rape),

 Section376A(Intercoursebyamanwithhiswifeduringseparation),
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 Section376B(Intercoursebypublicservantwithwomaninhiscustody),

 Section376C(Intercoursebysuperintendentofjail,remandhome,etc.),

 Section376D(GangRape),

 Section376E(Punishmentforrepeatoffenders)and,anattempttocommitsuch

offencesand

theconsentorqualityofconsentisinquestion,thenneitherthecharacterofthe

accusednorthevictim isrelevant.Evidencepertainingtoprevioussexualactsofthe

victim isalsoirrelevant.

Previousbadcharacternotrelevant,exceptinReply

Section54

AccordingtoSection54oftheIndianEvidenceAct,evidencepertainingtothe

factthattheaccusedhasabadcharacterisnotrelevantincriminalcases.Inother

words,theprosecutioncannotpresentevidenceoftheaccused’sbadcharacterasa

partofthemaincase.

Therearecertainexceptionstothissection-

Whentheaccusedhassubmittedanyevidenceofhisgoodcharacter,insucha

casetorebut,theprosecutioncanpresentevidencepertainingtothebadcharacterof

theaccused.

Explanation1toSection54providesthatwhenthecharacterisitselfafactinissue

thenevidenceofbadcharactercanbesubmitted.

Illustration:Inadefamationcase,thecharacteroftheplaintiffbecomesafactinissue.

Section110oftheCodeofCriminalProcedureprovidesthatifapersonisbyhabita

robber,ahousebreaker,etc.thenheistobebounddown.

InthecaseofB.Vasanthiv.Bakthavatchalu,thecharactersofboththeplaintiff

and thedefendantwerefactsin issueand thecourtconsidered evidenceofthe
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characterofbothtodecideinthebestinterest,thecustodyofthechildren.

Badcharacterisn’tdefinedinIndianlawbutitamountstothegeneralmeaning

asinterpreted bythesociety.Explanation 2 ofsection 54 providesthatevidence

showing anypreviousconvictionisalso relevantasevidenceofbad characterin

criminalcases.AccordingtoSection71oftheIndianPenalCode,anypersonwhois

alreadyapreviousconvictshouldbesentencedalongerterm ofimprisonmentthanthat

isawardedordinarily.

CharacterasaffectingDamages:Section55

Section55oftheIndianEvidenceActstatesthatincasesofcivilnature,the

characterofthepersonwhoisoughttoreceivetheamountofdamagesisrelevant.This

sectionisanexceptiontoSection52mentionedabove.Theevidencepertainingtothe

goodorbadcharacteroftheaccusedisirrelevantwhereasevidenceofthegoodorbad

characterofthevictim isrelevant.

Forinstance,incasesofseductionorrapeordefamation,theevidenceofthe

goodorbadcharacteroftheoriginalplaintiffisrelevanttodecidetheamountof

damagesthattheplaintiffisoughttoreceive.Thisisgenerallyusedtoreducethe

amountofdamages.

Explanationofthissectionstatesthattheterm characterwhichisusedinsections52,

53,54and55includesbothreputationanddisposition.

Dispositionisoftenreferredtoaswhatapersonisinaperson’sreality.A

person’sinherentqualitieswhichhehadobtainedthrougheducation,upbringingorany

materialconditioninlifeiscalleddisposition.Abadreputedpersonmayhaveagood

disposition.Reputationisoftenreferredtoasthegeneralestimationofaperson.Itis

whatotherpeoplethinkaboutthatindividual.Itistobenotedtheevidenceofthosewho

donotknowtheindividualbuthaveheardofhisreputationisnotadmissibleincourt.

Illustration:Intheshow ‘Suits’,thecharacterHarveySpecterhadareputationofan

arrogantandselfishindividualwhereashehadadispositionofahighlyconfident,self-

motivated,practicalthinkerandfocusedindividual.Bothofthesethingscombinedly
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definedthecharacterofHarveySpecter.

DistinctionBetweenRelevancyofcharacterinCriminalandCivilCases

InordertodifferentiatethefirstthingtonoteisthattheIndianEvidenceActtalks

abouttwotypesofcharacters-goodandbadcharacter.

Incasesofcivilnature,theevidencepertainingtocharacterisirrelevantasper

Section52oftheEvidenceAct.Therearetwoexceptionstothisrule:first,whenthe

characterofthepartyisafactinissuethenevidenceofcharacterisrelevantand

second,thecharacterofthepersonwhooughttoreceivetheamountofdamageis

relevant(Section55).

Whereasincasesofcriminalnature,thepreviousgoodcharacteroftheaccused

personisrelevant(section53)butthepreviousbadcharacterisnotrelevant(section54).

Evidenceofthebadcharacteroftheaccusedisrelevantintwocases:first,torebutthe

evidence ofgood characterpresented bythe prosecution and second,when the

characterofthepartyisitselfafactinissue.

BharpurSinghv.Parshotam Dasson2November2015

Inthiscase,theCourtdescribedthescopeofsections52and54oftheIndian

Evidence Act.Thiscase wasfiled to resistan action forrecoverybroughton a

promissorynote.WhiledecidingthescopeofSection52,theCourtobservedthatthis

sectionreferstoasituationwhereevidenceofcharacterisrelevantinacivilcase.

Normallyanyevidenceofcharactercannotrendertheprobabilityorimprobabilityofany

conductandisirrelevantincivilcases.Ifthecharacterisafactinissuethenevidence

ofcharacterisrelevant.

Section54observedthatpreviousbadcharactercanberelevantonlyincaseof

rebuttaltogoodcharacterevidenceorwhenthecharacterisafactinissue.

SardarSardulSinghCaveesharv.StateOfMaharashtraon18March1963
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ThiscaseisalsoreferredtoastheEmpireConspiracyCase.TheCourtanswered

thequestionofwhatistheevidentiaryvalueofthecharacterofanaccusedinacriminal

case.ItobservedthatSection53mentionsthatthegoodcharacteroftheaccusedis

relevantincasesofcriminalnature.

Section 55 ofthe Actmakes itclearthatgeneralreputation and general

dispositionincriminalcasesarerelevant.TheCourtalsoexplainedthedifference

betweenreputationanddisposition.Itstatedthatdispositionis‘inherentqualitiesofa

person’whereasreputationis‘generalcreditofthepersonamongstthepublic’.Aman

mayhaveagoodreputationbutinreality,mayhaveabaddisposition.Thevalueof

evidencedependsontheclevernessofthepersontohidehisrealtraits,andthe

witness’sopportunitytoobservetheaccused.

ThecourtquotedWigmore’spropositionwhichstatedthatevidencecanbeused

inadoubtfulcasetotiltinfavouroftheaccusedbutitcan’toutweighapieceof

evidencewhichshowstheguiltoftheaccused.Evidenceofgoodcharacterisaweak

evidencebutcanbeusedincriminalcases.

Conclusion

ItisconcludedthataccordingtotheIndianEvidenceAct,incivilcases,the

evidencepertainingtocharacterisn’trelevantsubjecttocertainexceptions.Incriminal

cases,theevidencepertainingtogoodcharacterisrelevantbutevidencedepictingthe

badcharacterisn’trelevantsubjecttocertainexceptions.VariouscountriesliketheUSA,

UKandmanymorealsodealwiththerelevanceofcharacterasevidence.
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3.FACTSWHICHNEEDNOTBEPROVED(SECTIONS56-58)

Introduction

Asageneralruleoflaw,thepartytoasuitisrequiredtoestablishhiscause

beforetheCourtbyadducingeitheroralordocumentaryevidencewhichincludes

electronic evidence.However,undercertain scenarios,provided underthe Indian

EvidenceAct,1872,wherethepartiestoasuitarenotrequiredtoprovideevidencein

favoroftheirassertions.Section56toSection58oftheIndianEvidenceActcontains

theprovisionsrelatedtonon-imperativenessofadmissionofevidencebythepartiesto

thesuitbeforetheCourttoendorsethecredulityoftheirstatements.

Factswhicharejudiciallynoticeableneednotbeproven

AccordingtoSection56oftheIndianEvidenceAct,1872,thefactsofwhichthe

Courtwilltakejudicialnoticeneednotbeproved.

Simplyput,anyjudiciallynoticeablefactdoesnotrequiretobeprovenbeforethe

Court.Now forcomprehendingthisstatement,firstunderstandingthemeaningofthe

clause “taking judicialnotice”is necessary.This expression means recognizing

something without proof of being existing or truthful.Judicialnotice is the

acknowledgementby the Courton certain matters which are so infamous or
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transparentlyestablishedthattheirexistentialevidenceisdeemedinessential.Theclear

reasonbehindthisisthatsuchfactsareexpectedtobewithintheambitofknowledge

oftheJudgeandthereforeanyattemptofprovingthem wouldindirectlyunderminethe

judicialcompetency.

AccordingtoLordStephen,certainfactsaresonotoriousbynatureorhavesuch

authenticassertionandaccessiblepublicationsthattheydonotrequireanyproof.The

Court,ifitisunknowntosuchfacts,caninform itselfaboutthem,inpriortotaking

evidence.Thesefactsaredeemedtobejudiciallynoticed.ThisSectionhastobe

understoodinunisonwithSection57,reckoningtheinstanceswhentheCourtshalltake

judicialnoticesuchthatadducinganyevidencewouldbeunnecessary.

FactsofwhichtheCourtmusttakejudicialnotice

According to Section 57 ofthe Indian Evidence Act,1872,the Courtshall

judiciallynoticethefollowingfacts:

 AllexistinglawswithintheterritoryofIndia;

 Allpreviously enacted legislations orfuture legislations made by the UK

Parliament,andalllocalandpersonallegislationsmadeunderitsdirection;

 ArticlesofwarfortheIndianArmy,orNavy,orAirforce;

ThisreferstotheArticlescontainedintheArmyAct(XLVIof1950),forsoldiers,

officers,etc.

 TheParliamentaryproceedingsoftheUnitedKingdom,theIndianConstituent

Assembly,andanyotherprovincialorStateLegislature;

ThisreferstoalllegislativeandotherproceedingsbytheParliamentofthe

UnitedKingdom.IndianConstituentAssemblyreferredtotheCentralLegislature

ofthe British India,however,subsequentto Independence itrefers to the
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legislativeandotherproceedingsheldintheUpperHouseandtheLowerHouse

oftheParliament.TheprovincialortheStateLegislaturesrefertotheLegislative

AssemblieslocatedinalltheStatesconstitutingtheUnionofIndia.ForEg:the

StateofWestBengal,AndhraPradesh,Maharashtra,etc.

 TheaccessionandthesignmanualoftheexistingSovereignoftheUnited

Kingdom andIreland;

Accessionreferstotheattainmentoracquisitionofapositionofrankorpower;

andSignManualisthesignatureoftheSovereign,byaffixationofwhichit

expressesitspleasureeitherbyorder,orcommission,orwarrant.Herethe

SovereignreferstotheKingorQueenoftheUnitedKingdom.

 TheSealsofalltheIndianCourts,thesealsofalltheCourtsoutsideIndia

established under the jurisdiction of the Central Government or the

RepresentativeoftheCrown,theSealsoftheAdmiraltyCourtsandofPublic

Notaries,andallothersealswhichanypersonisauthorizedofusingunderthe

ConstitutionoraParliamentaryActoftheU.K.oranActorRegulationhavinga

legaloperationinIndia;

 Theaccessiontooffice,names,titles,functions,andsignaturesofthepersons

occupyinganypublicoffice,inanystate,ifthefactoftheirappointmenthasbeen

declaredbynotificationintheOfficialGazette;

 The recognition ofthe existence,title,and nationalflag ofeveryState or

SovereignbytheGovernmentofIndia;

 Thetimedivisions,thegeographicaldivisionsoftheworld,publicfestivals,facts

andholidayswhicharepromulgatedbynotificationintheOfficialGazette;

 TheterritorieswhicharelocatedundertheparamountcyoftheGovernmentof

India;

 Any“notification”relatedtocommencement,continuance,andterminationof

animositybetweenanyotherStateorbodyofpersonsandtheGovernmentof
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India;

Insimplerwords,anydeclarationbytheGovernmentofIndiainrelationtothe

beginningofhostility,continuationofhostility,andendofsuchhostility.ForEg:

DeclarationofWar,continuationofwar,andendofwar.

 The identityofthe judicialofficers and members,including theirdeputies,

subordinate officers,assistants,including allthe officers acting towards

executing thejudicialprocess.Also ofalltheadvocates,theattorneys,the

proctors,thevakils,thepleadersandotherpersonslegallyauthorizedtoappear

oractbeforetheCourt;

 Theruleoftheroad,eitheratlandoratsea.

Incaseofroad,thehorsesandallotherformsofvehicleshouldkeeptotheleft

sideoftheroad.Atsea,itistherulethatshipsandsteamboats,oncoming

across,sholdporttheirhelmsforpassingontheportorleftsideofeachother;

steam boatsshouldstayawayfrom therouteofsailingships;andeveryvessel,

whileovertakinganothervesselshouldstayawayfrom itsway.

In allthese cases,including allmattersrelated to publichistory,literature,

scienceorart,theCourtmayrefertoappropriatebooksordocuments.Onbeingcalled

upontotakejudicialcognizancebyanyperson,theCourtmayrefusetodosounless

anduntilthatpersonproducesanysuchbookordocumentwhichitmayconsider

necessarytoenableittodoso.

Factsadmittedneednotbeproved

AccordingtoSection58,nofactrequirestobeprovedinanysuitwhichthe

partiestothesuit,ortheiragentsagreeofadmissionatthehearing,orwhichtheyagree

toadmitinwriting,priortothehearingorwhichtheyunderanyexistingruleofpleading

aredeemedtohavebeenadmittedthroughtheirpleadings.However,theCourtby
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exercisingitsdiscretionarypotencymayrequiretheadmissionofsuchfactsinsome

otherwayforsubmission.

Thus,thisSectioncontainsthreecircumstances:

 Factswhichthepartiestothesuitortheiragentsagreetoadmitatthehearing.

 Factswhichthepartiestothesuitortheiragentsagreetoadmit,priortothe

hearing,inwriting.

 Factsdeemedtobealreadyadmittedbythepartiestothesuitthroughpleadings.

OnkarNathandOrsv.theDelhiAdministration

Inthiscase,theappellantswereUnionLeadersoftheNorthernRailwaymen’s

Union.Theywereaccusedofinstigatingotherworkmentowardsstrikingandwere

booked underRules118 & 119 ofthe Defence OfIndia Rules,1971.Theywere

sentencedwith6monthsofrigorousimprisonmentbytheMetropolitanMagistrateof

Delhi.TheconvictionorderwasupheldinaRevisionAppealbytheAdditionalSessions

JudgeoftheDelhiHighCourt.

However,thepreviousjudicialdecisionsweresetasidebytheSupremeCourt,

whichobservedthatmeresummaryinsteadoftheexactwordscannotbedeemedas

thegroundforconviction.Thestatementoftheonlywitnessmayalthoughbetruthful

cannotbereliedupon,inabsenceoftheexactwordswhichweredeliveredatthe

meetingbytheaccused.ThelistoffactsofwhichtheCourtshalltakeJudicialnotice

underSection56tobereadwithSection57isnon-exhaustive,andshall,therefore,

dependuponthediscretionoftheCourtandvaryfrom casetocase.

S.Nagarajanv.VasanthaKumar&Anr.

Here,inthiscase,therespondentswerehusbandandwifebyrelationandhad2

shopslocatedatTrivandrum.Theirresidenceswerealsolocatedinthevicinityofthose

shops.Thepetitioners,i.e.theOfficersoftheCustomsPreventiveandIntelligenceUnit,

onobtaininginformationthatforeigngoodswerebeingsoldinthoseshopsandalso

storedinthehousesoftherespondents,searchedtheshopsandalsothehouse
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premisesandseizedthem.A trialwasheldundertheCustomsAct,1962withthe

prosecutionassertingthattherespondentswereguiltyofcommittinganoffenseunder

Section135(1)ofthesaidAct.

However,therespondentscontendedthattheseizedandconfiscatedgoods

werenotforsaleandalsothenotificationsbytheCentralGovernmentarenotlawsfor

considerationunderSection57(1)oftheIndianEvidenceAct,1872,therebypleadingnot

guilty.The TrialCourtmaintained the contention and ordered in favorofthe

respondentstowhichthepetitionersappealedbeforetheHighCourtofKerala.

TheHighCourtofKeralaaftermakingdueobservationsandconsiderations,

overruledthetrialCourt’sdecisionandheldthatCentralGovernment’snotificationsare

indeedlawswithintheambitofSection57(1)andthereforetherespondentswereheld

guilty.

SubhashMarutiAvasarevsStateOfMaharashtra

Inthiscase,theappellantalongwiththeaccomplicesoffourotherswerefound

guiltyofmurderingoneBabdyaandwereconvictedunderSection323oftheIndian

PenalCodebytheTrialCourt.TheappellantwasafriendofthemainaccusedSubhash

MarutiAvasareandwasalsoacquaintedwiththefamilyofthedeceased.Theappellant

hadgonetoinquireofthewhereaboutsofthedeceasedathishouseandwasinformed

byhismotherofthedeceased’sabsenceatthattime.Thedeceasedafterreturninghad

beeninformedaboutitandthenheallegedlydisclosedtohermotherthattheaccused

no.3(RakeshTukaram Pawar)hadaskedforabottleofbeerfrom him andonhis

refusalhadslappedhim.Hefurtherdisclosedthatanattemptofassaultwithaknife

wasalsomadeonhim buthehadmanagedtoescape.

On30.10.1996atabout6:30PM,i.ethedayoftheincident,thedeceasedhad

gonetoaclinicofadoctorwithhiswifeformedicalcheck-upoftheirailingson.After

sometime,thevictim’swiferunninglyreturnedhomeandinformedthewitnessno.1

(thedeceased’smother)thatsomepeoplehadpickedupaquarrelwithherhusbandin

frontofthehospitalofDr.Babar.
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Theprimewitnesswenttothespotwithherdaughter-in-lawandwitnessedher

sonbeingmortallystabbedbytheappellants.Bythistimethevictim’sfatherandhis

sonhadalsoarrivedatthespot,andtheaccused-appellantsescapedinthemeantime.

ThedeceasedwasfirsttakentoalocalhospitalandthentransferredtotheSassoon

hospital,wherehediedduetohisinjuries.Apostmortem wasconductedandthecause

ofdeathwasdeemedtoresultfrom 7succumbedexternalinjuriesand5internal

injuries.TheTrialCourtafterobservingthereportsandtestimoniesoftheaccused

personsandwitnessesofthecasesconvictedtheaccusedpersons.Thedecisionofthe

TrialCourtwasmaintainedbothbytheHighCourtofMaharashtraandtheSupreme

Court.

Conclusion

Inthelightoftheaboveprovisionsfrom theIndianEvidenceActandthejudicial

decisions,itcanbeconcludedthatfactsjudiciallynoticeablebytheCourts,suchas

lawsoperatinginIndia;articlesofwar;governmentalseals;factsrelatedtolegislative,

executiveandjudicialproceedingsinIndiaoranyotherSovereignorStaterecognized

bythegovernmentofIndia;theruleoftheroad,atthelandoratsea,etc;neednotbe

provedbythepartiestoaSuit.ItisimperativeforprovidingevidenceunderSection57

thatexactwordsandnotthegistoftheassertionisnecessaryforthepurposeof

convictionasmeregistisinsufficient.Also,everynotificationorordermadebythe

CentralGovernmentunderthe empowermentofanylegislation is deemed as an

operatinglawunderSection57.Also,thefactsadmittedbythepartiestoasuiteither

priortooratthehearingbythemselvesortheiragentsneednotbeendorsedwith

evidence.Suchadmissionincludeswrittenadmission.
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MODULE05

ORALANDDOCUMENTARYEVIDENCE

1.ORALEVIDENCE(SECTIONS59-60)

2.DOCUMENTARYEVIDENCE(SECTIONS61-78)

1.ORALEVIDENCE(SECTIONS59-60)

Introduction

Allofusknow whatimportanceevidenceholdsunderanycourtproceedings.

Evidenceisacertainreliableandrelevantsetoffactswhichprovesorabstainsfrom

provinganymatter;thereisaprescribedmanneronwhichthecycleofevidenceworks

whichhasbeendividedintotwomainheads-OralandDocumentaryevidencebythe

EvidenceAct1872.Inthisarticlewewillbedealingwithoralevidence,howisitmade

andeverythingwhichwillmakeusunderstandOralEvidence.

OralEvidenceisdealtwithunderSection59and60oftheEvidenceAct,1872.

Oralevidenceisdefinedundersection3(underevidencehead)whichexplainsthat“All

statementswhichthecourtpermitsorrequirestobemadebeforeitbywitnesses,in

relationtomattersoffactunderinquiry,suchstatementsarecalledasoralevidence.”

Theword‘Oral’itselfdescribesitsmeaningassomethingspokenorexpressedby

mouth;so anything which isaccepted in thecourtin relation to theinquiryand

expressedbyanywitnesseswhoarecalledinthetrialistermedasoralevidence.Oral

Evidencealsoincludesthestatementsmadebypeopleinsignsandwritingforms

(inclusiveofpeoplewhocannotspeak).

ImportanceofOralEvidence

Everyevidenceplaysanimportantroleinthetrials,oralevidencehasbeen

growinginregardstousage;asearlieritwasnotconsideredtobeaspreciseandblunt

asdocumentarybutitsneedandimportancehasbeenconstantlysubjectedtorapid

growth.Oralevidenceisalsoequallyimportantasitstimulatesapersonandextracts
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whatapersonhasseenorwhathewantstosayinregardstothetrial.Oralevidenceis

comparativelyeasiertorefer.TheimportancehasbeenexplainedbytheBombayHigh

Courtinoneofthecasesthatiftheoralevidenceisprovedbeyondreasonabledoubtit

canalsobeenoughforpassingconviction.

Section59–ProofoffactsbyOralEvidence

Allthefactsandcircumstancesmaybeprovedbyoralevidencebyexpressingor

speakingexceptthecontentsofdocumentsandelectronicrecords.Thecontentsof

documentsandelectronicrecordscannotbeprovedbyoralevidence.Itisheldthatif

anypersonhastobecalledforprovingtheirdocumentsthenthatdocumentbecomes

oralanddocumentaryevidencelosesitssignificance.

ItwasheldinBhimaTimaDhotrev.Thepioneerchemicalco.that“Documentary

evidencebecomesmeaninglessifthewriterhastobecalledineverycasetogiveoral

evidenceofitscontents.Ifthatweretheposition,itwouldmeanthat,intheultimate

analysis,allevidencemustbeoralandthatoralevidencewouldvirtuallybetheonlykind

ofevidencerecognisedbylaw.Thisprovisionwouldclearlyindicatethattoprovethe

contentsofadocumentbymeansoforalevidencewouldbeaviolationofthatsection.”

Section60–OralEvidencemustbeDirect

Thisisthecardinalprincipleofanyevidencetobeadmissibleinthecourt.Ifany

oralevidenceneedstobeadmissible,alltheconditionsunderSection60oftheIndian

EvidenceActmustbefulfilled.Ifanyoneofthefollowingconditionsisnotfulfilled,then

theevidencewillfailtobepicturedasanOralEvidence.Oralevidenceandsection60is

aproportionalequation.Foractingoutone,theotherneedstobefulfilled.Thebase

principleonwhichsection60isplacedisthattheevidencewhichistakenintoregards

mustbedirect.ThewordDirectdoesnotincludeanycategoryofhearsayasitsmain

elementisvestedintheword“must”.Everystatementunderoralevidencemustbe

direct.Now let’sfocusonsomeconditionswhichneedtobefulfilledtomakeoral

evidenceadmissible;

Directoralevidence
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OralEvidencemustbedirectin allcases.Indirectwaysorhearsayisnot

consideredapartofdirectoralevidence.Theword“Direct”inallmattersmustmean

thatitisadministeredbyanypersonontheirowni.ethroughtheirpersonalknowledge

andisnotpassedbyanyotherperson(hearsay)whichontheotherhandwillbe

inadmissible.Thisinvolvescertaincasesinwhichtheword“direct”isinvolved:-

 Itreferstoafactwhichcouldbeseen,itmustbetheevidenceofawitnesswho

sayshesawit.Itreferstoevidencewhichhasbeengivenbythepersonwhohas

actuallyseenorobservedthematterbytheirowneyes.Thiswillbeactuatedas

directevidence.Forexample:ifAsawthatBishittingC.Awillbeaneyewitness

tothecrimesceneandhistestimonywillbethatofdirectevidence.

 Itreferstoafactwhichcouldbeheard,itmustbetheevidenceofawitnesswho

saysheheardit.Itreferstoevidencewhichhasbeengivenbythepersonwho

waspresentandhasactuallyheardthematterbythemselves,thiswillcome

underdirectevidence.Forexample:ifAoverheardB’sconversationthatstated;

thatheisgoingtokillCtomorrowunderthebridge,A’stestimonywillbethatof

directevidence.

 Itreferstoafactwhichcouldbeperceivedbyanyothersensesoranyother

manner,itmustbetheevidenceofpersonwhosaysheperceiveditbythatsense

ormanner–Meaningsuchevidencethathasbeengivenbythepersonwhohas

perceiveditinanyothermannerorbyanyothersensesbutithasbeenperceived

bythatpersonitself.Forexample:throughsenseofsmellortaste.

 Ifitreferstoanopinionortogroundsonwhichthatopinionisheld,itmustbethe

evidenceofthepersonwhoholdsthatopiniononthosegrounds–Itmeans

whenapersonholdsanyopiniononanymatterorincident,onlyhistestimonyon

thegroundofwhichhisopinionisformedwillbeadmissibleinthecourt.For

exampleAthinksthatBisnotagoodguy,sohistestimonyofthatopinionwillbe

termedunderdirectevidence.

MeaningofHearsayEvidence
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Allofusareawareofwhathearsayis;hearsayisanyinformationwhichis

receivedbyanypersonfrom anyothersource.Hearsaymeanswhenapersondoesnot

haveapersonalknowledgeaboutaparticularmatterorincidentandhehasbeen

informedaboutthatparticularmatterbyanyotherperson.Asoralevidenceincludes

first-hand knowledge thus,Hearsayevidence isexcluded underthe ambitoforal

evidencebecausehearsayisnotdirectlyobtainedevidence.

RationalebehindtheexclusionofHearsayEvidence

From theaboveheadnow weknow thatHearsayEvidenceissecond-hand

knowledge.Butwhyisitexcludedfrom oralevidence?

Fororalevidence to be admissible itonly accepts the rule offirst-hand

knowledge.Itonlyincludeswhatisdirectlyseen,heardandperceivedbyaperson.

Thereisnoroom forsecond-handknowledge.Aconvictionpassedonhearsaymaybe

trulyunjustifiedasthereisnoreliabilityastowhetherthepersonwhohaspassedon

thefollowinginformationiscredibleenoughornot.Forexample:ifA hasreceived

informationthroughBthathesawChittingD.ThiswillbehearsaybecauseAhimself

hasnotadministeredtheincident.Forthisreason,Hearsayhasbeenexcludedfrom

OralEvidence.

Statementtowitnessesbypersonsnotcalled

Theremaybesomecasesinwhichwitnessesmaynotbecalledbuttheir

testimonyisacceptedandnottreatedashearsay.Incertaincases,suchstatements

maybeadmissible.Opinionsofexpertswhichareembeddedinthingswhichare

maintainedforsalelikebooksofauthorscanbeacceptedasoralevidencewhenthe

authorofthebookisdead,cannotbefound,cannotcometothecourtforsomereason

orthecourtthinksthatcallingsuchpersonmaybeadelayofproceeding,soanysuch

statementsshallbeadmissible.
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ChildComplainant’sEvidencebyvideo-recordingandtelevisionlink

OralEvidencealsoincludesthechild’scomplainantevidencebyvideorecording

and television link,so ifthere isanyevidence which ispresented through video

recordingtheyareadmissibleunderoralevidenceaslongastheyarenottamperedwith.

Witnessingoffenceonvisualdisplayofvideo-recording

Ifthere is a video which displays an offence being committed itmaybe

admissibleifitensuresthatitisnottamperedbyanymeans.Thismayalsobeincluded

underoralevidence.

Section33asanExceptiontoSection60

Section33ofIndianEvidenceAct,1872basicallygivesusastructureofexceptionto

section60,ithascertainexceptionsagainstruleofhearsaywhichwewillseebelow:

 Res-gestae (derived from a Latin word meaning something deliberately

undertakenordone)–Forexample,ifAseesBpassingbyhim onabikeandafter

thatheseesthatBhasbeeninjuredbutAhasnotadministeredtheaccidenton

hisown,whenAgoestoB;BsaysthatChashithim bytruck,suchstatement

thoughhearsaymaybeadmissible.

 Admissionorconfession-Forexample,AcomingoutofthecourttellsBhisguilt

ofcommittingmurderofC,thoughhearsaybutstatementshallbeacceptedas

evidence.

 Byanyreasonthepersoncannotcometothecourtifheisdead,cannotbefound,

isincapableofcomingtocourt;everysuchinformationwhichhasbeenpassed

totheotherpersonandthatpersongivingthetestimonyinthecourtshallbeheld

admissible.

DifferenceBetweenOralandDocumentaryEvidence
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BASIS ORALEVIDENCE DOCUMENTARYEVIDENCE

Meaning Oral evidence is the

evidencegivenbywitnesses

whoarecalledinthecourt

inregardstothetrialorally.

Documentary evidence,on the

other hand, is the evidence

whichissubmittedinthecourt

in written form including

documents,papersetc

Legallydefined Oralevidenceismentioned

undersection59and60of

theIndianEvidenceAct.

Documentaryevidenceisdealt

from section 61 to 66 ofthe

IndianEvidenceAct.

Types Oral evidence should be

givendirectform.

Documentary evidence has

directdocumentsandsecondary

documents.

Formsofsubmission Oralevidencecanbegiven

throughspeaking,signsor

gestures

Documentaryevidencemustbe

giveninwriting.

CaseLawsonOralEvidence

Statev.RajalAnand

Itwasheldunderthiscasethatsection60oftheIndianEvidenceActonly

includestheword“direct”andexcludeshearsay.Anyevidencegivenmustbedirectand

thehearsayevidencedoesnotholdanyareaunderoralevidenceasitisnotdirect.But

thedoctrineofRes-gestaehasbeenobservedasanexceptiontotheruleofhearsay

whichexplainedthatanypersonwhohasexperiencedanyseriesofrelevantfacts,his

testimonyaftertheincidentevenifhehasnotseenthecrimebeingcommittedwillbe

accepted.

AmarSinghv.ChhajuSinghAndAnr.
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A relationshipbetweensection50and60ofIndianEvidenceActhasbeen

establishedwhichsaysthatforprovinganevidencecompletely,twothingsshallbe

fulfilledfirstly,thereshallbeapresenceofrelevantfactsandthosefactshavebeen

presenteddirectlybythepersonwhohaseitherseenthem,heardthem oretc.

BhimaTimaDhotrev.ThePioneerChemicalCo.

Inthiscase,itwasheldthatanyfactcanbeprovedbyoralevidenceinsteadof

thecontentofdocumentsorelectronicrecords.Itisseenthatifthepersonwhohas

presentedthedocumentaryrecordiscalledtoprovetherecords,documentaryevidence

losesallitssignificanceanditwillbecomeoralevidencewhichwillbemeaningless.

Conclusion

Onconcludingthearticle,oralevidence,withitsincreasingapproachcanbe

appropriateforpassingjudgementifprovedbeyondareasonabledoubt.Earlieritwas

seentobeweakevidencebutitsneedhasbeengrowinginmoderntimes.Inmyopinion

incidentsandfactscanbebetterunderstoodthroughoralwaysasthepersonwhohas

administered the incidentitselfcan explain itin a more clearway ratherthan

documentaryform ofevidence.

2.DOCUMENTARYEVIDENCE(SECTIONS61-78)

Document:meansanymatterexpressedordescribeduponanysubstanceby

meansofletters,figuresormarks,orbymorethanoneofthosemeansintendedtobe

used,orwhichmaybeused,forthepurposeofrecordingthatmatter.

Awriting,printing,lithograph,photograph,map,aplan,aninscriptiononametal

plateorastone,aplaque,acaricatureetc.aredocuments.

ChapterV ofIndianEvidenceActdealwithdocumentaryevidence.Itfurther

classifies the documentaryevidence in primaryand secondaryevidence.original

documentmustbeproducedtoproveitasprovidedbysec.64ofIndianEvidenceAct.
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Contentsofdocumentcanbeprovedbyprimaryorsecondaryevidence.

PrimaryEvidence[Sec.62]:meansthedocumentitselfproducedfortheinspectionof

theCourt.

Explanation1:Whereadocumentisexecutedinseveralparts,eachpartisprimary

evidence ofthe document.Where a documentis executed in counterpart,each

counterpartbeingexecutedbyoneorsomeofthepartiesonly,eachcounterpartis

primaryevidenceasagainstthepartiesexecutingit.

Explanation2:Whereanumberofdocumentsareallmadebyoneuniform process,as

inthecaseofpainting,lithographyorphotography,eachisprimaryevidenceofthe

contentsoftherest,butwheretheyareallcopiesofacommonoriginal,theyarenot

primaryevidenceofthecontentsoftheoriginal

SecondaryEvidence[Sec.63]:meansandincludes

[1]certifiedcopies;

[2]copiesmadefrom theoriginalbymechanicalprocesses,andcopiescomparedwith

suchcopies;

[3]copiesmadefrom orcomparedwiththeoriginal;

[4]counterpartsofdocumentsasagainstthepartieswhodidnotexecutethem;

[5]oralaccountsofthecontentsofadocumentbyapersonwhohasseenit.

Thecorrectnessofcertifiedcopieswillbepresumedunders79;butthatofother

copieswillhavetobeproved.Thisproofmaybeaffordedbycallingawitnesswhocan

swearthathehascomparedthecopytenderedinevidencewiththeoriginalorwith

whatsomeotherpersonreadasthecontentsoftheoriginalandthatsuchiscorrect.

Certifiedcopiesofmoneylenderslicencesareadmissibleinevidence.

TypesofSecondaryEvidence:Therearedifferenttypesofsecondaryevidence.

Thereare17maintypesofsecondaryevidencewhichareasfollow:

1.Certifiedcopies.

2.Copiespreparedbymechanicalprocess.

3.Counterfoils.

4.Photographs.
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5.Xeroxcopy.

6.Photostatcopy.

7.Carboncopy.

8.Typescopy.9.Taperecords.

10.Copiesmadefrom orcomparedwithoriginalcopy.

11.Counterparts.

12.Oralaccounts.

13.Registrationcopy.

14.Unprobatedwill.

15.Agecertificate.

16.Voterslist.

17.Newspaperreport.

Modeofprovingadocument

Contents ofprivate documents are proved eitherbyprimaryorsecondary

evidenceinview ofSections61to66,thegenuinenessisestablishedbyadducing

evidence as perSections 67 to 73;and the truth oftheircontents is ordinarily

establishedbymeansofindependent,directorcircumstantial,evidence.

A dulyproved documentcan onlybe considered atthe finalhearing ofa

proceeding.Onustoproveadocumentisuponthepartyintendingtorelyonit.The

genuinenessorthetruthfulnessofthecontentsofadocumentaretobeprovedbythe

oralevidenceandthecontentsthereofaretobeprovedeitherbyadducingprimary

evidenceorthesecondaryevidence.Adocumentissaidtobeprovediffollowingthree

criteriaaresatisfied:

 firstly,theexecutionofadocument,i.e.,thehandwritingorsignatureonthe

document,ifany,isproved.(genuinenessofadocument)

 secondly,contentsofadocument,and

 thirdly,truthfulnessofthecontentsofadocument.

TheEvidenceActdistinguishesbetween'privatedocument'and'publicdocument'

andabovementionedcriteriaofprovingthedocumentdonotapplytothe'public

document'duetothespecialrulesandpresumptionsprovidedbylaw.
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(A)Execution

Theprocessofprovingthesignatureorhandwritinginadocumentgoestothe

'genuineness'ofthedocument.Thepartywhoseekstoproveaparticulardocument

mustgetthehandwritingorsignatureoftheauthor,ifany,identifiedbytheauthor

himselfunderSection67oftheActoranythirdpersonacquaintedwiththehandwriting

inquestionunderSection47oftheActorbyapersoninwhosepresencethedocument

wassignedorexecutedunderSection67and68oftheActorbyanexpertwitness

underSection45oftheAct.Also,thesignatorymayhimselfadmithavingsignedor

executedadocument,whichdispensewiththeproofthereofvideSection58oftheAct.

Further,thecourtitselfisenabledunderSection73oftheActtocomparethe

handwriting orthe signature in question with the one admitted orproved to the

satisfactionofthecourt.Undercertaincircumstancesenumeratedatsection79to90A

oftheEvidenceAct,acourtisentitledtopresumethatthesignatureonadocumentand

thedocumentitselfisgenuine.Thus,underSection79,courtsmaypresumethat

certified copiesaregenuine.Proofofasignatureorhandwriting on documentis

sometimesreferredtoasmere'formalproofofadocument'asproofthereofdoesnot

automaticallyresultintheproofofthecontentsofthedocument.

(B)Contents:

Thecontentsofadocumentmustordinarilybeprovedby'primaryevidence'.

However,wherethepartyisnotabletoproducetheprimaryevidenceitselfduetothe

reasonsenumeratedunderSection65oftheAct,thepartyisatlibertytoproducethe

secondaryevidencetoprovethecontentsofthedocument.The'proofofcontents'is

differentfrom the'truthofthecontents'.

ThedistinctionhasbeenbroughtoutinOm PrakashBerliav.UnitTrustofIndia,

whereinitwasheldthatexpression'contentsofadocument'undertheEvidenceAct

mustmeanonly'whatthedocumentstatesandnotthetruthofwhatthedocument

states'andthatthetruthofcontentsofadocumentcannotbeprovedmerelyby

producingthedocumentfortheinspectionofthecourt.

Forexample,aletterisproducedashavingbeenwrittenby‘A’anditcontainsa

statementthatinhispresence‘B’paidanamountofmoneyto‘C’.Ifthe'contents'of
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thisletterareproved,thenitcanbesaidthatA,infactwrotethisletter.Butthatdoes

notmeanthatBactuallypaidsuchamounttoC.Hence,the'truthfulnessofthecontents

ofadocument'aretobespecificallyproved.

(C)TruthfulnessoftheContents:

Section67prescribesthattruthfulnessofthecontentshastobeprovedbythe

personalknowledge.Ordinarily,thewitnesswhohasbeencalledbythepartyintending

torelyonadocument,musthavepersonalknowledgeofthedocument.Inotherwords,

suchwitnessshouldbetheauthorofthedocument.Thisisproofbywayoforal

evidenceasstipulatedinSection59ofEvidenceAct.However,inanotherjudgmentof

BombayHighCourt,BimaTimaDhotrev.PioneerChemicalCo.observedthatitwasnot

necessaryto callthewriterofthedocumentin orderto provethedocumentas

documentaryevidencewouldbecomemeaninglessifthewriterhastobecalledinevery

case.

Hence,itcanbesaidthattruthofthecontentsofadocumentmustbeproved

eitherbytheauthororby'thepersonwhoknowsandunderstandsthecontents',thatis

personshavingpersonalknowledgeofadocument.Thisisruleagainsthearsay.Itis

necessarytonotethat,insomecases,itwillnotbenecessarytocalltheauthororthe

writerofthedocumentinordertoprovethetruthfulnessofitscontents.

FollowingaresomeexceptionstotheRuleagainstHearsay:

i.Whenthetruthofcontentsisnotmaterialtobeprovedorisnotinfactinissue.

ii.Whenthewitnessesthemselvesarenotavailable.

SuchcontingencyiscoveredbytheSection32oftheEvidenceActwhichstates

thatwheretheauthorofadocumentcannotbecalledasawitnesseitherbecauseheis

dead,cannotbefound,hasbecomeincapableofgivingevidence,orhisattendance

cannotbeprocuredwithoutunreasonabledelay,thentheauthorofthedocumentneed

notbecalledinordertodeposethecontentsofthedocumentunderanyofthe

circumstancesenumeratedinthesectionitself.

iii.PublicDocuments,discussedhereinafter.

iv.Summariesofvoluminousdocuments.UnderSection65(g)oftheEvidenceAct,if

originaldocumentsarevoluminousthenthesummaryorsynopsisthereofcanbe

preparedandadmittedinevidencebyapersonwhoisnottheauthorofthedocuments.
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Section58oftheEvidenceAct:postulatesthatadocumentwhichhasbeenadmittedor

notspecificallydeniedbytheoppositepartyneednotbeproved.Thisismerelyaruleof

prudenceandissubjecttothesatisfactionofthecourt.Admissionofadocumentvide

Section18oftheActbyoppositepartydoesnotbyitselfdispensethepartytoproveits

truthfulnessofthecontents.Partymayberequiredtoprovesameinaccordancewith

thelaw.

InSudhirEngg.v.NitcoRoadwaysLtd.DelhiHighCourtheldthat,themere

admissionofadocumentinevidencedoesnotaamountstoitsprove.Itwasheldthata

documentfiled byapartygoesthrough threestagesbeforeitisheld proved or

disproved:Firstly,thestageinwhichthedocumentisfiledincourt,Secondly,thestage

inwhichthepartytendersorproducesthedocumentinevidenceandthecourtadmits

thedocument;andThirdly,thestageinwhichthecourtappliesitsjudicialmindandthe

documentisheldproved,disprovedandnotproved.Once,theabovementionedthree

criteriaarefulfilledadocumentissaidtobe'proved'asdefinedunderSec.3ofthe

EvidenceAct.Ifnot,thendocumentissaidtobe'disproved'or'notproved'asthecase

maybe.

InSmt.J.YashodaVs.Smt.K.ShobhaAIR2007SC1721,2007(3)ALLMR(SC)

823 the Hon'ble Apex Courtheld that“Secondaryevidence as a generalrule is

admissibleonlyintheabsenceofprimaryevidence.Iftheoriginalitselfisfoundtobe

inadmissiblethroughfailureoftheparty,whofilesittoproveittobevalid,thesame

partyis notentitled to introduce secondaryevidence ofits contents.Essentially,

secondaryevidenceisanevidencewhichmaybegivenintheabsenceofthatbetter

evidencewhichlawrequirestobegivenfirst,whenaproperexplanationofitsabsence

isgiven.

ThedefinitioninSection63isexhaustiveastheSectiondeclaresthatsecondary

evidence“meansandincludes”andthenfollow thefivekindsofsecondaryevidence.

Therulewhichisthemostuniversal,namelythatthebestevidencethenatureofthe

casewilladmitshallbeproduced,decidesthisobjectionthatruleonlymeansthat,so

longasthehigherorsuperiorevidenceiswithinyourpossessionormaybereachedby

you,youshallgivenoinferiorproofinrelationtoitInAshokDulichandv.Madahavlal

DubeandAnr.[1976]1SCR246itwasheldthat"AfterhearingthelearnedCounselforthe
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parties,weareoftheopinionthattheorderoftheHighCourtinthisrespectcallsforno

interference.Accordingtoclause(a)ofSection65ofIndianEvidenceAct,Secondary

evidencemaybegivenoftheexistence,conditionorcontentsofadocumentwhenthe

originalisshownorappearstobeinpossessionorpowerofthepersonagainstwhom

thedocumentissoughttobeprovedorofanypersonoutofreachof,ornotsubjectto,

theprocessoftheCourtofanypersonlegallyboundtoproduceit,andwhen,afterthe

noticementionedinSection66suchpersondoesnotproduceit.Clauses(b)to(g)of

Section65specifysomeothercontingencieswhereinsecondaryevidencerelatingtoa

documentmaybegiven,butwearenotconcernedwiththoseclausesasitisthe

commoncaseofthepartiesthatthepresentcaseisnotcoveredbythoseclauses.In

ordertobringhiscasewithinthepurviewofclause(a)ofSection65,theappellantfiled

applicationsonJuly4,1973,beforerespondentNo.1wasexaminedasawitness,

prayingthatthesaidrespondentbeorderedtoproducetheoriginalmanuscriptofwhich,

accordingtotheappellant,hehadfiledPhotostatcopy.

PrayerwasalsomadebytheappellantthatincaserespondentNo.1deniedthat

thesaidmanuscripthadbeenwrittenbyhim,thePhotostatcopymightbegotexamined

from ahandwritingexpert.

Theappellantalsofiledaffidavitinsupportofhisapplications.Itwashowever,

nowherestatedintheaffidavitthattheoriginaldocumentofwhichthePhotostatcopy

hadbeenfiledbytheappellantwasinthepossessionofRespondentNo.1.Therewas

alsonoothermaterialontherecordtoindicatetheoriginaldocumentwasinthe

possessionofrespondentNo.1.Theappellantfurtherfailedtoexplainastowhatwere

thecircumstancesunderwhichthePhotostatcopywaspreparedandwhowasin

possessionoftheoriginaldocumentatthetimeitsphotographwastaken.Respondent

No.1inhisaffidavitdeniedbeinginpossessionappearedtotheHighCourttobenot

abovesuspicion.Inview ofallthecircumstances,theHighCourttobenotabove

suspicion.Inviewofallthecircumstances,theHighCourtcametotheconclusionthat

nofoundationhadbeenlaidbytheappellantforleadingsecondaryevidenceinthe

shapeofthePhotostatcopy.

Wefind no infirmityintheaboveorderoftheHighCourtasmightjustify

interferencebythisCourt.”Section65dealswiththeproofofthecontentsofthe
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documentstenderedinevidence.Inordertoenableapartytoproducesecondary

evidenceitisnecessaryforthepartytoproveexistenceandexecutionoftheoriginal

document.Secondaryevidenceofthecontentsofadocumentcannotbeadmitted

withoutnonproductionoftheoriginalbeingfirstaccountedforinsuchamannerasto

bringitwithinoneorotherofthecases.”

InH.Siddiqui(Dead)byLrs..vs.A.Ramalingam (2011)4SCC240,itwasheld

thatthoughthesaidprovisionpermitsthepartiestoadducesecondaryevidence,yet

suchacourseissubjecttolargenumberoflimitations.Inacasewheretheoriginal

documentsarenotproducedatanytime,norhasanyfactualfoundationbeenlaidfor

givingsecondaryevidence,itisnotpermissiblefortheCourttoallowapartytoadduce

secondaryevidence.

Thus,secondaryevidencerelatingtothecontentsofdocumentisinadmissible,

untilthenonproductionoftheoriginalisaccountedfor,soastobringitwithinoneor

otherofthecasesprovided forin thesection.Thesecondaryevidencemustbe

authenticatedbyfoundationalevidencethatallegedcopyisinfactatruecopyofthe

original.Ithasbeenfurtherheldinthiscasethatmereadmissionofadocumentin

evidencedoesnotamountstoitsproof.Therefore,itistheobligationoftheCourtto

decidethequestion ofadmissibilityofadocumentin secondaryevidencebefore

makingendorsementthereon.

1]Wheretheoriginalisinpossessionofadversaryoroutofreach.

[2]Whentheexistence,conditionorcontentsoftheoriginalisadmittedinwritingbythe

personagainstwhom ithastobeproved.

[3]Whentheoriginalhadbeenlostordestroyed.

[4]Whentheoriginalisnoteasilymovable.Examplebulkydocuments.

[5]WhentheoriginalisapublicdocumentwithinthemeaningofSection74ofthe

EvidenceAct.

[6]Whentheoriginalconsistofnumerousaccountsorotherdocuments.

[7]WheretheoriginalisadocumentofwhichtheevidenceActpermitscertifiedcopies

tobegiveninevidence.

ThusthisSectionreadsmerelywiththefoundationsthathastobelaidforthe

receptionofsecondaryevidence.Unlessacasefallswithinanyoneofthespheresof
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Section65secondaryevidenceisnotadmissible.Whentheprimaryevidenceisnot

availablethenonlythesecondaryevidenceisallowedandsecondaryevidencemaybe

givenwhentheoriginalisinthepossessionorpowersofoppositepartyorofaperson

whoisoutofreachof,ornotsubjecttotheprocessofthecourtorofanypersonlegally

boundtoproduceitandwhensuchpersondoesnotproduceitafternoticetoproduce.

Whentheexistenceconditionorcontentsoftheoriginalhavebeenprovedto be

admittedinwritingbythepersonagainstwhom itisprovedorbyhisrepresentativesin

interestthesecondaryevidenceisallowed.

ElectronicRecords

Section4ofInformationTechnologyAct2000relatedwiththelegalrecognition

ofelectronicrecords.Ifanyinformationormatterisrenderedormadeavailableinan

electronicform,andaccessiblesoastotheusableforasubsequentreference,shallbe

deemedtohvesatisfiedtherequirementofthelawwhichprovidesthatinformationor

anyothermattershallbeinwritingorinthetypewrittenform.

Section5relatedwiththelegalrecognitionofdigitalsignatures.Section6related

withtheuseofelectronicrecordsanddigitalsignaturesinGovernmentanditsagencies.

Section7relatedwiththeretentionofelectronicrecords.Ifanylaw providesthat

documents,recordsorinformationarerequiredtoberetainedforanyspecificperiod,

then,thatrequirementshallbedeemedtohavebeensatisfiedifthesameisretainedin

electronicform.

TheInformationTechnologyAct,2000wasamendedtoallowforadmissibilityof

digitalevidence.The electronic record is any probative information stored or

transmittedindigitalform thatapartytoaCourtcasemayuseattrial.Beforeaccepting

digitalevidenceitisvitalthatthedeterminationofitsrelevanceveracityandauthenticity

beascertainedbytheCourtandtoestablishifthefactishearsayorcopyispreferredto

the original.Digitalevidence is information ofprobative value thatis stored or

transmittedinbinaryform.Section(2)clause(t)oftheInformationTechnologyAct

2000definesthetermselectronicrecords.Itmeans"data,recordordatagenerated,

imageorsoundstored,receivedorsentinaelectronicform microfilm orcomputer

generatedmicrofiche".
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Section 61 to 65 Indian Evidence Act,the word “Documentorcontentof

documents”havenotbeenreplacedbytheword“Electronicdocumentsorcontentof

electronicdocuments”.Thus,theomissionoftheword,“ElectronicRecords”inthe

schemeofSection61to65signifiestheclearandexplicitlegislativeintention,i.e.notto

extendtheapplicabilityofSection61to65totheelectronicrecordinviewofoverriding

provisionofSection65BIndianEvidenceActdealingexclusivelywiththeadmissibility

oftheelectronicrecordwhichinviewofthecompellingtechnologicalreasonscanbe

admittedonlyinthemannerspecifiedunderSection65BIndianEvidenceAct.

ObjectivesofspecialProvisions

Themain objectiveto introducethespecialprovision hasitsorigin to the

technicalnatureoftheevidenceparticularlyastheevidenceintheelectronicform

cannotbeproducedinthecourtoflawowingtothesizeofcomputer/server,residingin

themachinelanguageandthus,requiringtheinterpretertoreadthesame.TheSection

65BoftheEvidenceActmakesthesecondarycopyintheform ofcomputeroutput

comprisingofprintoutorthedatacopiedonelectronic/magneticmedia.

Section65A:providesthatcontentsofelectronicrecordsmaybeprovedinaccordence

withtheprovisionsofsection65B.

Section65B:AdmissibilityofElectronicRecords

Sec.65B(1):NotwithstandinganythingcontainedinthisAct,anyinformationcontained

inanelectronicrecordwhichisprintedonapaper,stored,recordedorcopiedinoptical

ormagneticmediaproducedbyacomputershallbedeemedtobealsoadocument,if

theconditionsmentionedinthissectionaresatisfiedinrelationtotheinformationand

computerinquestionandshallbeadmissibleinanyproceedings,withoutfurtherproof

orproductionoftheoriginal,asevidenceofanycontentsoftheoriginalorofanyfact

statedthereinofwhichdirectevidencewouldbeadmissible.

Sec.65B(2):Thecomputerfrom whichtherecordisgeneratedwasregularlyusedto

storeorprocessinformationinrespectofactivityregularlycarriedonbyaperson

havinglawfulcontrolovertheperiod,andrelatestotheperiodoverwhichthecomputer

wasregularlyused;Informationwasfedincomputerintheordinarycourseofthe

activitiesofthepersonhavinglawfulcontroloverthecomputer;Thecomputerwas

operatingproperly,andifnot,wasnotsuchastoaffecttheelectronicrecordorits
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accuracy;Informationreproducedissuchasisfedintocomputerintheordinarycourse

ofactivity.

Sec.65B(4)Certificate:Regardingthepersonwhocanissuethecertificateandcontents

ofcertificate,itprovidesthecertificatedoinganyofthefollowingthings:identifyingthe

electronicrecordcontainingthestatementanddescribingthemannerinwhichitwas

produced;givingtheparticularsofdevicedealingwithanyofthematterstowhichthe

conditionsmentionedinsubsection

(2)relateandpurportingtobesignedbyapersonoccupyingaresponsibleofficial

positioninrelationtotheoperationoftherelevantdeviceorthemanagementofthe

relevantactivities(whicheverisappropriate)shallbeevidenceofanymatterstatedin

thecertificate;andforthepurposesofthissubsectionitshallbesufficientforamatter

tobestatedtothebestoftheknowledgeandbeliefofthepersonstatingit.(Yusufali

UsmailVStateofMaharashtraAIR1968147)

ModeofprovingElectronicrecords:FortheAdmissibilityofelectronicevidence,itmust

satisfythesamerulesasrequiredfortraditionaldocumentaryevidencetobeadmitted

intoevidenceaslaiddownbyIndianEvidenceAct.Butmostofelectronicevidenceis

intangible,invisible so some help/aid from technicalperson/Knowledge may be

requiredtoascertainthefactwhichistobeproved.Thesection3for,“Document”and

“Proved”reflectsthat,theprinciplesofIndianEvidenceActarenotchangedinanyway

toprovetheelectronicdocuments.BeingJorgan(technicalWords)intheInformation

TechnologyAct,somemayfeelthat,itisdifficultlawtounderstand.

Howtoproveemail:Section88,88A,114(f)oftheEvidenceActwithsection26ofthe

GeneralClauseActarerelevantsectionsforsendingandreceiptofemailanditsproof.

Toadmitemailsintoevidence,theproponentmustshow theoriginandintegrityof

emails.Hemustshow whoorwhatoriginatedtheemailandwhetherthecontentis

completeintheform intended,freefrom errororfabrication.Indiscovery,theproponent

needstoprovethatthehardcopyoftheemailevidenceisconsistentwiththeoneinthe

computerandincludesalltheinformationheldintheelectronicdocument.Nextstage

followsthat,before admissibilitythe documenthasto meetthe requirementsof

authenticationoridentification.

Thisisaprocessofverificationthatestablishesthatthedocumentiswhatit
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purportstobe.i.e.thattheemailwasmadebytheauthorindicatedthereinandis

unalteredexceptforthechangeinthedocumentgeneratedautomaticallysuchas

addingthedateandtimeincaseofemailandaddress.Theburdenisontheperson

adducingthedatamessagetoproveitsauthenticitybyadducingrelevantevidence

thereforethatthedocumentiswhatitpurportstobe.Wherebestevidenceisthe

evidencerequired,theruleofbestevidenceisfulfilleduponproofoftheauthenticityof

theelectronicrecordssystem inorbywhichthedatawasrecordedorstored.In

assessingtheevidentialweightthecourtshallhaveregardtothereliabilityofthe

mannerin which thedatamessagewasgenerated,stored orcommunicated;the

reliabilityofthemannerinwhichtheauthenticityofthedatamessagewasmaintained;

themannerinwhichtheoriginatorofthedatamessageorelectronicrecordwas

identified;andanyotherrelevantfactor.Theauthenticityoftheelectronicrecords

system suchasacomputerispresumedintheabsenceofanyevidencetothecontrary

wherethereisevidencethatthesystem wasoperatingproperly.

Wheretherecordisstoredbyapartyadversetotheproductionoftheemailor

datamessage;evidenceisledthattherecordwasstoredintheusualandordinary

courseofbusinessbyapartywhoisnotapartytothesuit.TheActspecifically

providesthatitdoesnotmodifythestatutoryorcommonlawrulesfortheadmissibility

ofevidence.Foradmissibilityofelectronicrecords,specificcriteriahavebeenmadein

theIndianEvidenceActtosatisfytheprimeconditionofauthenticityorreliabilitywhich

maybestrengthenedbymeansofnew techniquesofsecuritybeingintroducedby

advancingtechnologies.Italsorequires:

a]Integrityofthedata.

b]Integrityofthehardware/software

c]Securityofthesystem.

Howtoprovethat,system wasproperlyworking?

Toshow thatthesystem wasworkingproperly,theevidenceisnecessaryto

show that,recordwasstoresintheusualandordinarycourseofbusinessbyaparty

(provider)whoisnotpartytothecase.Ifsomeonechallengestheaccuracyofthe

computerevidenceorelectronicevidenceorinterpolationthenhemustprovethesame

beyond reasonable doubt.Recentlyin case ofAnvarvs.Bashir(CivilAppealNo.
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4226/2012 decided on18.09.14)theHon'bleSupremeCourtdeliberated uponthe

procedureforproofofelectronicevidenceandconcluded,“Anelectronicrecordbyway

ofsecondaryevidenceshallnotbeadmittedinevidenceunlesstherequirementsunder

Section65Baresatisfied.Thus,inthecaseofCD,VCD,chip,etc.,thesameshallbe

accompaniedbythecertificateintermsofSection65Bobtainedatthetimeoftaking

thedocument,withoutwhich,thesecondaryevidencepertainingto thatelectronic

record,isinadmissible”.

1.ArkShippingCo.Ltd.VrsGrtShipManagementPvt.Ltdreportedin2007(5)ALLMR

516

2.StateVrsNavjotSandhu 2005 (11)SCC 600 (certificateundersection 65B not

necessary).

3.StateofDelhiVrsMohdAfzalandothers2003(3)11JCC1669

4.CommissionerofCustomsMumbaiVrsRidhiSidhiFurnitureFittingCo.2002(144)

ELT444

MODULE06

ORALANDDOCUMENTARYEVIDENCEII

1.PRESUMPTIONSASTODOCUMENTSANDELECTRONICRECORDS(SECTIONS79-

90A)

2.EXCLUSIONOFORALBYDOCUMENTARYEVIDENCE(SECTIONS91-100)

1.PRESUMPTIONSASTODOCUMENTSANDELECTRONICRECORDS(SECTIONS79-

90A)

Introduction

Theevidenceincriminalcasesplaysanimportantroleindecidingthecaseand

to bring outjustice.The Indian Evidence Actaccepts two forms ofevidence,

documentaryevidenceandoralevidence.AccordingtotheIndianEvidenceAct,the

documentswhichareproducedfortheinspectionofthecourtarecalleddocumentary

evidence.Thedocumentaryevidenceisofgreathelpandtheyareveryreliableduring

theprocessofinvestigation.Thedocumentsaremainlyoftwotypes:privatedocument

andpublicdocument.Thisarticlewoulddealwiththepresumptionastothedocuments
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andtheirevidentialvalue.

PublicDocuments

TheinterpretationclauseoftheIndianevidenceactdefinestheterm document.

According to Section 3 ofthe Indian Evidence Act,documentmeansanymatter

expressedordescribeduponanysubstanceanditcanbeinvariousmeansofletters,

figuresormarks,orbymorethanoneofthosemeans,intendedtobeused,orwhich

maybeused,forthepurposeofrecordingparticularinformationormatter.Thereare

variousexamplesgivenfordocumentsintheactlikemap,plan,caricatureandletters.

Anywords which are printed and lithographed are considered to be documents

accordingtotheIndianEvidenceAct.Section74oftheIndianevidenceactprovidesthe

definition ofthe term Public document.According to this Section,the following

documentsareconsideredpublicdocuments:

 Thedocumentsformingtheactsorrecordsofactsofsovereignauthority;

 Thedocumentsforming theactsorrecordsofactsofofficialbodiesand

tribunals;

 Thedocumentsformingtheactsorrecordsofactsofvariousofficerslikepublic

officers,legislative,judicialofficersandexecutiveworkinginanypartofIndia;

 Thepublicrecordswhicharekeptinthestateofprivatedocumentsalsocome

underthiscategory.

Everyotherdocumentwhichdoesnotcomeundertheabove-mentionedcategoryis

consideredasprivatedocumentsaccordingtoSection75oftheIndianEvidenceAct.

Section76oftheIndianEvidenceActprovidesthepowertopublicofficerstoprovide

certifiedcopiesofpublicdocumentswhenitisnecessaryandwhenthepersonhasthe

righttodemandcopiesandaskforthecopyofthedocument.

PresumptionastoDocuments

Section 79 to Section 90 of the Indian Evidence Act provides various

presumptionsasto thedocuments.Therearecertainpresumptionsregardingthe
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documentary evidence in this act.According to the Indian Evidence Act,the

presumptionisoftwotypes.TherearecertaincasesinwhichtheCourt“shallpresume”

andincertaincases,it“maypresume”.ThetermsaredefinedinSection4oftheIEA.

AccordingtothisSection,

 “Maypresume”meanswheneveritismentionedbythisActthattheCourtmay

presumeafact,itmayeitherconsidersuchfactasproved,unlessanduntilitis

disprovedormaycallforproofofit.

 “Shallpresume”meanswheneveritismentionedinthisActthattheCourtshall

presumeafact,itshallconsidersuchfactasproved,unlessanduntilitis

disproved.

PresumptionastotheGenuinenessofCertifiedCopies

Thecertifiedcopiesarethecopiesofpublicdocumentsthatareprovidedbythe

authorizedofficerwhenitisnecessaryforinspection.Section79oftheIndianEvidence

Actprovides the presumption as to the genuineness ofthese certified copies.

AccordingtothisSection,thecourtpresumesthecertifiedcopytobegenuinewhenit

comeswithavalidcertificate.Thecourtalsopresumesthattheofficerwhohassigned

the documents holds the officialcharacterofthe designation mentioned in the

certificate.Thecertifiedcopyofthepublicdocumentmustcontainacertificatewhichis

providedbytheauthorizedofficerthathastomentionthatitisthetruecopyofthe

documentandtheofficerhastosignthecertificatewiththeirnameandtheyalsohave

tomentionthedateanddesignation.Thecertificateshouldalsobesealedwheneverit

isnecessarybytheauthorizedofficer.

PresumptionastoDocumentsproducedasRecordsofEvidence

Section 80 ofthe Indian Evidence Actprovides the various presumptions

regardingthedocumentswhichareprovidedasevidence.TheCourtpresumesthatthe

documentswhichareproducedforinspectionaregenuine.Thecourtalsopresumes

thatanystatementsastothecircumstancesunderwhichitwastaken,consideredtobe

madebythepersonsigningit,aretrueandthatsuchevidence,statementorconfession
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wasdulytakenbyfollowingalltheprocedures.Thedocumentsprovidedforinspection

canbearecordormemorandum oftheevidencethatisprovidedbyawitnessduring

thejudicialproceedingbeforetheofficerauthorizedbylawtotakeevidenceoritcanbe

astatementorconfessionthatisprovidedbyanyprisonerorpersonwhoisaccused,

whichtakeninaccordancewiththelaw andtheconfessionmustbesignedbythe

magistrateoranyotherofficerauthorizedbylaw.

PresumptionastoGazettes,Newspapers,PrivateActsoftheParliamentandother

Documents

Section81oftheIndianEvidenceActdealswiththepresumptionregarding

Gazettes,newspapers,privateActsoftheParliament.Thecourtpresumesthefollowing

documentstobegenuine,accordingtothisSection:

 ThedocumentprofessedtobetheLondonGazette,oranyOfficialGazette,orthe

GovernmentGazetteofanycolony;

 ThedocumentswhichareadependencyofpossessionoftheBritishCrown;

 Newspaperorjournal;

 CopyofaprivateActofParliamentoftheUnitedKingdom whichisprintedbythe

Queen’sPrinter.

Thedocumentsmustbekeptinthesubstantialform mentionedinthelawandalso

itmustbe produced from propercustody.The Courtalso presumes the Official

gazetteskeptintheelectronicform isgenuineifitiskeptinthesubstantialform

mentionedinthelaw.

PresumptionastoMapsandPlansmadebyGovernmentauthorities

Themapsand plansarealso arecognized typeofdocumentaryevidence.

Section83oftheIndianEvidenceActprovidesthevariouspresumptionsregarding

mapsandplansmadebytheauthoritiesofthegovernment.AccordingtothisSection,

themapsandplansarepresumedtobegenuineandaccurateifitismadebythe

authorityoftheCentralorStategovernment.
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PresumptionastoaCollectionofLawsandReports

Section84oftheIndianEvidenceActprovidesvariouspresumptionsregarding

thelawsandreports.AccordingtothisSection,thecourtpresumeseverybookwhich

containslawsandreportsofthedecisionsoftheCourtsofthecountrytobegenuineif

thebookisprintedorpublishedbytheauthorityofthegovernment.

PresumptionastothePower-of-Attorney

Section85oftheEvidenceActprovidesvariouspresumptionsregardingthe

powerofattorney.According to thisSection,the courtshallpresume thatevery

documentthatisconsideredtobethepowerofattorney,andthatisexecutedbefore

theauthorizedofficerorNotaryPublicoranycourtorbeforeanyMagistrateisexecuted

andauthenticated.

PresumptionastoBooks,MapsandCharts

Section87oftheIndianEvidenceActprovidesvariouspresumptionsregarding

thebooks,mapsandcharts.TheCourtpresumesthatanybookwhichcontainsany

informationwhichcontainsmattersofpublicorgeneralinterest,oranypublishedchart

thatareinrelationwiththecaseoranystatementsthatcontainrelevantfactswhichare

producedforinspectioniswrittenandpublishedbythepersonmentionedinthebook.

Thecourtalsopresumesthatthetimeandplaceofpublicationwhichismentionedin

thebookorcharttobetrue.

PresumptionastoTelegraphicMessages

Section88providesvariouspresumptionsregardingthetelegraphicmessages.

AccordingtotheSection,thecourtpresumes“thattelegraphicmessagestobethata

message,whichisforwardedfrom atelegraphofficetothepersontowhom such

messagewhichclaimstobeaddressed,isinrelationwithamessagethatisdelivered

fortransmissionattheofficefrom whichthemessagepurportstobesent”.TheSection

alsomentionsthattheCourtdoesnotmakeanypresumptionregardingthepersonby

whom suchamessagewasdeliveredfortransmission.TheSectionisnotofanyuse

nowasthetelegraphserviceshavebeenstoppedbytheIndianGovernment
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PresumptionastoElectronicMessages

ThisisaveryimportantSectionasalotofinformationaretransferredinthe

electronicform inthemoderndays.Section88AoftheIndianEvidenceActprovides

variouspresumptionsregardingelectronicmessages.AccordingtothisSection,the

Courtpresumesthatanelectronicmessage,whichisforwardedbytheoriginatorby

meansofanelectronicmailservertotheaddresseetowhom themessageclaimstobe

addressedcorrespondswiththemessageasfedintohiscomputerfortransmission.

AccordingtotheSection,theterms“addressee”and“originator”hasthesamemeaning

asmentionedintheclauses(b)and(za)ofsub-section(1)ofSection2Information

TechnologyAct,2000”.

PresumptionastodueExecutionofDocumentsnotProduced

Section89oftheIndianEvidenceActprovidesvariouspresumptionsregarding

the due execution ofdocuments notproduced.The Courtpresumes thatevery

documentthatiscalledforinspectionandthedocumentsarenotproducedevenafter

the notice period,itis presumed thatthe documents are attested,stamped and

executedinthemannerwhichisprescribedbylaw.

PresumptionastoDocumentsThirtyyearsold

Section 90 ofthe Indian Evidence Actdeals with the presumption as to

documentsthatarethirtyyearsold.TheCourtpresumesthatanydocumentwhichis

producedforinvestigationisfrom propercustodyandthesignaturecorrespondstothe

signatureofthepersonwhosecustodythedocumentwasin.TheCourtalsopresumes

thatanyhandwritinginthedocumentisthehandwritingofthepersonwhohasthe

custodyofthedocument.ItisalsopresumedbytheCourtthatincaseifthedocument

attestedorexecuted,thatitwasdulyexecutedandattestedbythepersonsbywhom it

professesto beexecuted and attested.Theterm propercustodymeansthatthe

documentiswiththecareofthepersonandinaplacewhereitwouldnaturallybe.For

example,‘A’hasbeeninpossessionofacertainpropertyforalongtime.Heproduces

from hiscustodydeedsthevariousdocumentsrelatingtothelandshowinghistitlesto

itandthecustodyisheldtobeproper.
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PresumptionastotheElectronicRecordofFiveyearsold

Section 90A ofthe Indian Evidence Actprovidesthe variouspresumptions

regardingelectronicrecordsoffiveyearsold.AccordingtothisSection,theCourt

presumesthatwhenanyelectronicrecordthatisabovefiveyearsoldanditisprocured

from thepropercustodyforinvestigation.Itispresumedthatthedigitalsignature

correspondstotheparticularpersonwhosecustodytherecordisorthesignature

belongstothepersonwhohasauthorizedit.Theterm propercustodymeansthatthe

electronicrecordiswiththecareofthepersonandinaplacewhereitwouldnaturally

be.ItisalsomentionedintheSectionthatnocustodyisimproperifitisprovedthatthe

custodyisoflegitimateoriginintheparticularcasetorendersuchoriginpossible.

Conclusion

TheSectionsregardingpresumptionsisaveryimportantpartoftheIndian

EvidenceActastheyhelpintheinvestigation.Thepresumptionsmaketheinvestigation

easierandfast.TheCourthastofollowallthepresumptionsanditcanonlychangeits

notiononpresumptionsonlywhenitisnecessary.Thedocumentshavealotof

evidentiaryvalueanditisimportanttoinvestigatethem properlyandalsosavethe

Court’s valuable time atthe same time.Thus the presumptions regarding the

documentsisaveryessentialpartoftheIndianEvidenceAct.

PresumptionastoElectronicRecordsundertheIndianEvidenceAct,1872

Section85A

ThissectionspecificallytalksaboutthepresumptionsofthecourtsinIndiawith

regardstoelectronicagreementsandsaysthatthecourtsshallpresumethatevery

availableelectronicrecordingwhichhasanelectronicsignatureaffixedtoitshallbe

consideredtohaveavalidevidentiaryvalueundertheIndianEvidenceActandinthe

eyesofthecourtsinIndia.Thoughthereareafewrestrictionsonsuchpresumptions

whichshallbediscussedinthefollowingsections.

Section85B
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This section tells us thatthe courtshallpresume thatthe e-contractor

documentswhicharebeingpresentedinfrontofthecourthavenotbeentamperedwith

i.e.theyarepresentedintheiroriginalform withoutanyonemakinganyalterationsinit,

incaseithasbeenprovedthatsuchrecordshavebeentamperedwith.Thesecure

statusofsuchinformationshallberequiredtobemaintaineduntilaspecifictime.The

sectionalsotellsusthatonceadigitalsignatureisaffixedtoanagreementavailable

online,suchshallbepresumedbythecourtstobeanacceptanceofsuchagreements.

Section85C

Thissectiontellsusthatifadigitalsignatureisaffixedtoaparticulardocument

thenthecourtshallpresumethatsuchdocumentistrueandcorrect.

Section88A

Theverypurposeofthissectionistodefinetheterms‘addressee’and‘originator

concerningane-contract.Itmainlytalksaboutthepowerofthecourtwithregardsto

presumptionoftheaddresseeofanelectroniccommunication.Thesectionsaysthat

the courts shallpresume the ‘addressee’to be a person to such electronic

communicationhasbeendirectedbythe‘originator’.Though,asperthissection,the

courtdoesnothaveanypowerwithregardstothepresumptionofwhothe‘originator’

ofthethreadofelectroniccommunicationis.

Section90A

Thissectionhelpsthecourtsdealwitharecordwhichismorethan5yearsold.

IntheeyesofthecourtandtheIndianEvidenceAct,ifsucharecordisinpropercustody

thenthecourtshallpresumethatthedigitalsignaturehasbeenaffixedwithsuch

documenttoauthenticateitsvalidity.

Section65B

Thissectionhelpsusunderstandtheprovisionsunderwhichane-contractshall

beadmissibleasevidenceinfrontofacourtinIndia.Itsaysthatanyinformationwhich

isrecordedthroughanelectronicmedium andisavailableasonaprintedpaper,stored
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orcopiedinopticalormagneticmediaproducedbyacomputershallbeadmissibleas

anevidenceifitsatisfiestheconditionsprovidedinthissection.Theconditionsset

forthundersection65BoftheIndianEvidenceAct,areasfollows:

Thecomputeroutputi.e.theelectronicinformationproducedasevidenceshouldbe

from thecomputerwhichhasbeenregularlyusedtoprocessorstoresuchdigital

informationforanyactivityandsuchactivitiesareexpectedtobeperformedbya

personwhohaslawfulcontrolovertheuseofthecomputer.

Duringtheconcernedperiod,therelevantinformationshouldhavebeenregularlyfedto

thecomputerintheordinarycourseofsuchactivities.

Incasetheconcernedcomputerwasnotworkingproperlyduringtheperiod,itshould

benotifiedthatsuchnon-functionalitydidnotinanywayaffecttheelectronicrecordor

theaccuracyofitscontents.

Thereproductionofsuchdigitalinformationorthederivationsassociatedwiththe

informationshouldhavebeenfedintothecomputerduringtheregularconductof

associatedactivities.

Thesectiontellsusthatanysuchevidencewhichisprovidedtothecourtintheform of

e-contractshallbe accompanied with a certificate.Such a certificate shallbe a

confirmationbythepersonoccupyingthelegallyresponsiblepositionforprocessing

theinformation,withregardstofulfillingalltheconditionsspecifiedunderSection65B

oftheIndianEvidenceAct,1872.Suchapersonshallbetheonewhoisresponsiblefor

operatingthecomputerwhichprocessedalltheinformationrelatedtotheconcerned

activity.

Conclusion

Theconductofcommercialandsocialtransactionsthroughe-contractshashad

arevolutionaryimpactonoursociety.TheIndianEvidenceAct,1872valuese-contracts

inthesamewayasitdoesforwrittenorverbalcontracts.TheIndianEvidenceActand

itsrelevantprovisionshelpusunderstandtheaspectswithregardstotheadmissibility

ofelectroniccontractsinthepurviewoftheIndiacourts.TheIndianevidenceactalso
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helpsusunderstandtheextentofpresumptionswhichcanbemadebythecourtsin

India undertheactconcerning evidencerecorded bythemeansofan electronic

medium.

Thepresumptionswithregardstocertainprovisionsconcerninge-contractsunderthe

IndianEvidenceAct,1872havebeenleftopenforinterpretationbytheCourts.Withthe

growthininternet-relatedactivitiesthroughdigitalmediums,morepreciseregulations

withregardstoe-contractswouldberequired.Askeepingsuchprovisionsopenfor

varied interpretations maylead to confusion amongstthe members ofthe legal

fraternitywhiledealing with mattersrelated to processing and admissibilityofe-

contracts.ThoughovertheperiodtheIndianLegalRegimehasadapteditselftodeal

withtechnologicaladvancements.Thereisalotofscopeforimprovementsinthe

processesofdealingwithe-contractsunderIndianlaw.

2.EXCLUSIONOFORALBYDOCUMENTARYEVIDENCE(SECTIONS91-100)

Oneoftheessentialstandardsofthelaw ofproofisthatinallcasesthebest

proofoughttobegiven.Wherethedemonstrationisexemplifiedinarecord,therecord

isthebestproofofthereality.Themaxim oflaw is“whateverisrecordedasahard

copymustbedemonstratedintheform ofhardcopyonly“.

Section91oftheEvidenceAct-Evidenceintheform ofcontracts,grantsandother

dispositionsofpropertyshouldbeintheform ofadocument.ThisSectionapplies

similarlytocasesinwhichtheagreement,stipendsordispositionofpropertyalluded

are contained in one documentorhasone record,and casesin which theyare

containedinagreaternumberofreportsthatone.

Iftherearemorethanoneoriginaldocuments,thenonlyoneoriginalneedstobeproved.

ThestatementinanydocumentofwhateverfactsarementionedunderthisSection,

shallnotpreventtheadmissionoforalevidenceastothesamefactmentioned.

Exceptions

Therearetwoexceptionsmentionedunderthisrule:
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Thegeneralguidelinesarethatwhensomecontentofadocumentistobe

provedinwriting,thewritingitselfmustbeproducedbeforethecourtandifitisnot

producedthensecondaryevidenceshouldbegiven.Exception-whenanypublicofficer

isappointedforwritinganditisseenthataparticularpersonhasactedlikesuchan

officertheninsuchsituations,thewritingbywhichhehasbeenappointedneednotbe

proved.Example-Sureshappearsasawitnessbeforethecourt,toprovethatheisa

civilsurgeonthereisnoneedtoshowtheappointmentorder.Thesurgeononlyneeds

toshowthatheisworkingasacivilsurgeon.

Tothegeneralguidelinesofcontentofwritingthereisonemoreexception

mentionedunderthis-Atthepointwhenaprobate(thecopyofwillwhichisrequiredto

becertifiedbythecourt)hasgotbasedonawillandsubsequentlyquestionemerges

aboutthepresenceofthatwill,themerepresenceoftheprobatewilldemonstratethe

presenceofthewillandtheoriginalwillrequirenottobeproduced.

Section92-Exclusionofevidenceofanoralagreement.

Ifanycontract,grantsordispositionofpropertywhichisrequiredbylawtobein

writinginform ofdocumentandifithasbeen provedaccordingtoSection91,thenfor

thepurposeofvaryingit,contradictingitorsubtractingitpartiesortheirrepresentative

isnotrequiredtogiveoralevidenceanditisnotadmissible.Twopointsareproved

from thisSection:

1-Ifanythirdpartygivesthenitisadmissible.

2-Ifanyoralevidenceisgivenwhichdonotcontradictthecontractthenitisadmissible.

Exceptions

Validityofdocument

Ifanycontractorgrantismadebetweenthepartiesandfraudisdonebyother

partyorthereisamistakeoffact,ormistakeoflaw,orthepartyisnotcompetentto

contracttheninsuchcircumstancesoralevidencecanbegivenanditisadmissible.

Mattersonwhichdocumentissilent



LL.B.-II[2017Pattern]LC0803LawofEvidence

Dr.PandhareB.D.[LL.M.Ph.D.]Asst.Prof.NewLawCollege,AhmednagarPage125

Oralevidencecanbegivenwhenthedocumentsaresilentbutsubjecttothese

twoconditionsarethere:

1-Theoralevidenceshouldnotcontradictthedocument.Illustration–Asellshis

horsetoBandtoldaboutthepricebutthesoundnessofhorseisnottoldbutoral

evidencecanbegiventhathorseisofsoundmindbecausethedocumentis

silenthere.

2-Inallowingtheproofoforalunderstandingthecourtistohaverespectthe

levelofthecustom oftherecord.Ontheoffchancethatthereportisformal,

proofoforalunderstandingwillnotbepermittedevenonissuesonwhichthe

recordissilent.

Separateoralagreementasconditionprecedent

In this situation,itis provided thatifthere is anycondition precedentis

constitutedtotheexistingseparateoralagreementtoattachingofanyobligations

underadocument,thenitneedstobeproved.

Recessionormodification

Thisprovisionpermitstheproofoforalagreementbywhichthedocumentwas

eitherrevokedoraltered.Whendocumentsareexecutedthenpartiesorallyagreeto

treatitascanceledoraltersomeofitsterms,suchoralagreementisadmissible.

Usagesorcustoms

Ifthereistheexistenceofanyparticularusageorcustomsbywhichincidents

areattachedtoacontractthenitcanbeproved.

Relationoflanguagetofacts

Ifanydocumentiswrittenthenoralevidencecanbegivenofsuchadocument

thatwhatismentionedinandinwhatcircumstancesitwasmentionedandhow to

interpretitbutitshouldnotexclusivelycontradictthedocument.

Section93-Exclusionofevidencetoexplainoramendanambiguousdocument.Ifthe
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languageusedinthedocumentisdefectiveorambiguous,evidencecannotbegivenof

factswhichwouldshowit’smeaning.Illustration-AagreestosellhiscowtoBinwriting

forRs.1500orRs.2000.Evidencecannotbegiventoshow whichpricewasttobe

given.

Section94-Exclusionofevidenceagainsttheapplicationofdocumenttoexistingfacts.

Whenthelanguageusedinthedocumentiscorrectandwhenitappliescorrectlytothe

factsmentioned,evidencecannotbegiventhatitistobeprovedthatitwasnotmeant

toapplyonsuchfacts.

Section95-Evidenceastothedocumentunmeaninginreferencetoexistingfacts.

Whenlanguageusedinadocumentisplaininitself,however,isunmeaninginreference

toexistingfacts,realityorsituations,proofmightbegiventodemonstratethatitwas

usedinanunusualordifferentway.

Section96-Evidenceastotheapplicationofthelanguagewhichcanapplytooneof

severalpersons.Atthepointwhenthefactsarewiththeendgoalthatthelanguage

utilizedmayhavebeenintendedtoapplytoanyone,andcouldn’thavebeenintendedto

applytomultiple,ofafew peopleorthings,proofmightbegivenofcertaintieswhich

showsthepeopleorthings,itwasplannedtoapplyto.

Section97-Evidenceastotheapplicationoflanguagetooneoftwosetsoffacts,to

neitherofwhichthewholecorrectlyapplies.Whenthelanguageusedisappliedpartially

tootherexistingfactsandpartiallytootherexistingfactsbutthewholedoesnotapply

toeitherofthefactsmentioned.Evidencecanbegiventoshowthatwhichofthetwoit

wasmeanttoapply.

Section98-Evidenceastothemeaningofillegiblecharacters,etc.Proofmightbegiven

to demonstratethesignificanceofobscured ornotordinarilyclearcharacters,of

remote,outofdate,specialized,andprovincialexpressions,ofabbreviationsandof

wordsutilizedinanexceptionalsense.

Canadian-GeneralElectricW.v.FatdaRadioLtdheldthatfortheexplanationofartistic

wordsandsymbolsusedintherecordoralevidenceisadmissibleandcanbeusedfor
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thatpurpose.

Section99-Whomaygiveevidenceofanagreementvaryingterm ofthedocument?

Thepersonwhoisnotapartytoacontractortheirrepresentativemaygiveevidenceof

anyfactwhichdonotcontradictwiththedocuments.

Conclusion

Thevalueofdocumentaryevidenceismorethanoralevidence.Thecourtmainly

acceptsdocumentaryevidencebuttakesoralevidenceintoconsideration.Briefly,we

cansaythattherearetwotypesofdocuments-oralanddocumentaryevidence.Incourt,

documentaryevidencehasmorevalue.Courtwantsbestevidenceanddocumentary

evidenceisthebestevidenceand itconsistsoftwo partsprimaryevidenceand

secondaryevidence.Primaryevidenceisthebestevidencerecognizedbythecourt.In

theabsenceofprimaryevidence,secondaryevidenceisgiventotheCourt.Ontheother

hand,oralevidenceisevidencegivenbywordsandgesturesandarenotpermanentit

canbechanged.HenceSection91and92excludeoralevidencebydocumentary

evidence.Proofintheform ofadocumentcanbesubmittedinsteadofgivingorally.
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MODULE07

BURDENOFPROOF

1.BURDENOFPROOF(SECTIONS101-111)

2.PRESUMPTIONS(SECTIONS111A-114A)

3.DOCTRINEOFESTOPPEL(SECTIONS115-117)

1.BURDENOFPROOF(SECTIONS101-111)

Introduction

ThelawsrelatingtotheBurdenofProofanditsrelatedrulesareasprovidedin

theIndianEvidenceActof1872.Thislawsclearlystatesthatuntilandunlessan

exceptionisestablishedbylaw,theburdenofproofwillrestonthepersonwhohas

assertedafactorismakinganyclaim.Whenapersonhasproventheexistenceofa

factthentheburdenofproofbelongstosuchafellow.

IntheCriminalcase,therearealwaystwoburdens.Thefirstburdenisonthe

prosecutiontoproveatallcostagainstthedefendantwhilethesecondburdenlieswith

thedefendantto bring aboutaconvincing and sufficientevidencethatwillprove

reasonabledoubtssurroundingthecaseoftheprosecution.

ThisarticlewillelucidateontheaspectsofBurdenofProofascontainedinsection101
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oftheIndianEvidenceAct.

WHATISTHEBURDENOFPROOF

Insimpleterms,BurdenofProofistheresponsibilitytoprovethefactinacase.

Eachpartymustprovideafactthatwilleitherstandfororagainstthecase.Theterm

BurdenofProofisusedtoexplaintwomajorfactsorburdens.ThefirstistheBurdenof

productionoftheburdenof“goingforwardwiththeevidence”andtheburdenofpleaor

persuasion.

Theburdenofpleaorpersuasionistheresponsibilitythatrestsonthesingle

partythroughtheperiodofthecourtsittings.Thepartycarryingtheburdencanonly

succeedinitsclaimsonceithasabsolutelysatisfiedthe“tieroffact”.Foronetobe

presumedinnocentinthecourtoflaw overacriminalcase,theprosecutionisfaced

withtheburdentoproveelementsoftheoffenseanddisprovealldefensesexcluding

defenseswithaffirmationwhichconstitutionallyarenotrequiredintheprosecutionof

thecase.

Theevidentialburdenshouldnotbeconfusedwiththeburdenofpersuasion.

EvidentialBurdencanchangehandsbetweenpartiesduringthecourtproceedings.The

evidentialburdenisonlyraisedtoprovideenoughevidenceagainstacaseinthecourt.

PRINCIPLESOFBURDENOFPROOF

TheunderliningprinciplesoftheBurdenofProofarecontainedintheconceptof

OnusprobandiandFactum probans.Inthisexplanation,Onus(burden)istheliability

andobligationtoproveafactwhichcanshiftbetweenpartiesinthecase.Sections101,

102and103oftheIndianEvidenceActprovidesthestandardlawsthatgovernthe

BurdenofProof.

Section101

ThissectioninitsexplanationonBurdenofProofstatesthatwhoeverwantsthe

courttoprofferjudgmenttoalegalcaseorrightbasedontheavailabilityoffacts,must

provethosefactsbeyondanyreasonabledoubt.
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Illustration

InacasethatapersonAdesiresthecourttoofferjudgmentonBfollowinga

crimecommitted,AmustprovethatBhascommittedthesaidcrime.Ahasprayedto

thecourttogivejudgmentthatheistoownacertainlandwhichpresentlyispossessed

byB,basedonthefactshepresentswhichBhasdenied.Inthiscase,Amustprove

thosefactstobetrue.

SupremeCourtinacasebetweenJarnailandStateofPunjabAIR1996SC755

thatinallcriminalcase,theresponsibilityofprovingiftheaccusedhadcommittedthe

crimebeyondallreasonabledoubtrestsontheprosecutionandifitfailstoestablish

concreteevidencetoshedofftheburden,itcannotdependontheevidencebroughtby

theaccusedondefenseinthecase.Theprosecutiondoesnotrelyontheevidenceof

theaccusedtoconvictthedefendant.

Section102–BurdenofProofofLies

Inacasebroughtbeforethecourt,theburdenofprooflieswhohasthetendency

tofailifnoevidenceissuppliedbeforethecourtfrom eitheroftheparties.

Illustration

IfAtakesBtocourtfollowingafeudbecauseofalandwhichBisinpossessionandA

assertsthatitwaslefttoAfollowingawillmadebyC,whowasB’sfather.IfneitherA

orBpresentsanyevidence,thenBwillretaintheproperty.

InacasewhereAsuesBformoneyresultingfrom abond.Bothpartieshave

agreedtotheexecutionofthebond,butBdisagreesthatitwascontractedbyfraud

whichAdisagrees.Ifnopartycanestablishanevidence,thenAwouldwinasthebond

hadbeencontractedbutthecaseoffraudcannotbeproved.Inthatcase,theburdenof

proofrestsonB.

InacasebetweenTriroandDevRajAIR1993J&K14.Becauseofthedelayin

constructingthesuit,thedefendanthadprayedthecourtoveralimitationoftheperiod.

Thepositionoftheplaintiffwastoknow thecauseofthedelayandtheburdenof
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provingifthecasewaswithinthegivenperiodwasontheplaintiff.

Section103-Burdenastoafact

Theburdenofprooftoafactrestsonthatpersonwhodesiresthecourtto

believeintheexistenceofsuchfactunlessalawauthorizestheproofofthefacttobe

establishedbyanyparticularindividual.

Illustration

IfAsuesBfortheft,anddesiresthecourttoacceptthatBadmittedcommitting

thethefttoC.AmustprovethatfactandifBdeniesit,Bmustproveit.

Theprincipleofthissectionstatesthatonceapartydesiresthecourttoacceptandact

basedontheexistenceofafact,hemustprovethatfact.Thisprincipleiscalled“ruleof

convenienceoftheburdenofproof”’andiscontainedinsections,104,113,113aand

114a.

Section104–Burdenofprovingthefacttobeprovedtomakeevidenceadmissible

Thisisaburdenofprovingafactthatisnecessarytobeprovedtoallow any

persontoestablishevidenceofanyfactandisonthepersonwhointendstoestablish

suchanevidence.

Illustration

IfAdesirestoprovethedeclarationofdeathbyB,AmustprovethatBisdead.

Bintendstoprovebysecondaryevidence,thecontentsofalostdocument.

Amustprovethatthedocumentcannotbefound.Thissectionprovidestheproofofa

factforwhichevidencecanbeadmittedwheresuchadmissionisbasedonthefactof

whichthepartyproveswhichmustbeintandem withtheadmissibility.



LL.B.-II[2017Pattern]LC0803LawofEvidence

Dr.PandhareB.D.[LL.M.Ph.D.]Asst.Prof.NewLawCollege,AhmednagarPage132

Section105–Burdenofprovingthatcaseofaccusedcomeswithinexceptions

Whenapersonisaccusedofanoffense,thefactrequiredtoestablishthe

circumstancessurroundingthecaseexcludingGeneralExceptionsintheIndianPenal

Code45of1860,orinanyregulationsdefiningit,isuponhim whilethecourtwill

presumetheabsenceofsuchacircumstance.

Illustration

WhenAwhoisaccusedofmurderallegesthatbecauseoflunacyhewasunawareof

thenatureoftheact.TheburdenofproofrestsonA.Anaccusedofmurder,allegesthat

becauseofsuddenprovocation,helostself-control,theburdenofproofisonA.

Section325oftheIndianPenalCode45of1860statesthatwhoeverexcludingthecase

ofsection335inflictsafatalinjuryshallbepunished.Aischargedwithavoluntary

offenseundersection325.Theburdentoprovethecircumstancesbringingthecase

subjecttosection335isonA.Thus,thissectionprovidesthattheburdenofprovinglies

ontheaccusediftheclaimsoneachcasecomesundertheacceptableexception.

Section106–Burdenofprovingfactspeciallywithintheknowledge

Whenanyfactconfinedtotheknowledgeofaperson,theburdenofprovingthatfactis

ontheperson.

Illustration

Theburdenofprovingthefactisonapersonwhocommitsanactwiththeintention

whichisdifferentfrom thecircumstancesthattheactsuggest.

OnanoccasionthatAischargedonboardingatrainwithoutaticket,theburdenof

provingsuchafactisonA.

InacasebetweenEshwaraiandKarnataka1994SC,ifamanandawomanis
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found hiding underthe bedroom ofthe deceased who died because ofinjuries

sustained,thetwofoundmustprooftheliesuponthem andexplaintheirpresencein

theroom astothecircumstancetothedeathfound.

Section107–Burdenofprovingthedeathofapersonknowntohavebeenalivewithin

thirtyyears.

Inasituationofacontroversywhetherapersonisdeadoralive,anditis

establishedthathehadbeenaliveforthelastthirtyyears,theburdenofprovingthathe

isnotaliveisonthepersonwhostatesit.

2013AMENDMENTOFTHEBURDENOFPROOFACT

Section114APresumptionastotheabsenceofconsentincertainprosecutionsofrape

Inaprosecutionforrapesubjecttosection376oftheIndianPenalCode,where

sexualintercourseisprovedagainsttheaccused,ifthewomanassertsthatitwasnon-

consensualsex,thenthecourtwillhonortheclaimsofthewoma

InacasebetweenNawabKhanandState1990crIj.1779,thecourtheldthatthe

personwithwhichthesexualintercourseiscommittedtellsthecourtitwasanon-

consensualsex,thenthecourtwillassumetherewasnoconsent.Iftheaccusedclaims

thattherewasaconsent,thentheburdenofprooflieswiththeaccused.

Conclusion

Therulegoverningtheburdenofproofisthatwhoeverlaysaclaim mustpresent

evidenceorproof.Thisruleissubjecttotheprinciplesthattheburdenofproofrestson

thepartythateitherassertsaclaim ordeniesit.Thisimpliesthatwhoeverbringsacase

againstanothertothecourtmustprovethefactheclaims.Incriminalcases,theburden

ofproofondefendantsisbasedontheevidencethatisestablishedbeforethecourt

whichstatesthefactthathecommittedthecrimeasadduced.Anaccusedcanonlybe

presumedguiltybasedonthefactestablishedbytheplaintifftothecourtinaccordance

withtheBurdenofProofthatrulesthecase.

2.PRESUMPTIONS(SECTIONS111A-114A)
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Introduction

Presumptiongenerallymeansaprocessofascertainingfewfactsonthebasisof

possibilityoritistheconsequenceofsomeactsingeneralwhichstrengthenthe

possibilityandwhensuchpossibilityhasgreatsubstantiatevaluethengenerallyfacts

canbeascertained.Apresumptioninlawmeansinferenceswhichareconcludedbythe

courtwithrespecttotheexistenceofcertainfacts.Theinferencescaneitherbe

affirmativeornegativedrawnfrom circumstancebyusingaprocessofbestprobable

reasoningofsuchcircumstances.Thebasicruleofpresumptioniswhenonefactofthe

caseorcircumstancesareconsideredasprimaryfactsandiftheyareprovingtheother

factsrelatedtoit,thenthefactscanbepresumedasiftheyareproveduntildisproved.

Section114ofIndianEvidenceActspecificallydealswiththeconceptthat‘thecourt

maypresumetheexistenceofanyfactwhichitthinkslikelytohavehappened,regard

beinghadtothecommoncourseof(a)naturalevents,(b)humanconduct,and(c)

publicandprivatebusiness,intheirrelationtothefactsoftheparticularcase’.

DifferencebetweenPresumptionofFactsandPresumptionofLaw

Topic PresumptionofFacts PresumptionofLaw

Definition When presumptions are

establishedonthebasisof

factsorgroupsoffactsor

from thecollectionoffacts.

When presumptions are

acknowledged withoutthe

help of proof in certain

situationsorcircumstances

wherecourtmepresumes

somefactsitself.

PositionofPresumption Uncertainposition. Certain and uniform

position.

Performance Theyarealwaysrebuttable

andcanbechallengedafter

They are conclusive

presumptionunlessproven
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establishing probative

evidence.

withprobativeevidence.

Discretionary Power of

Court

Courtenjoys discretionary

power,eitherto presume

anyfactsornot.

Courthasnodiscretionary

power,andtheyarebound

topresumesomefactsas

such facts are presumed

itselfbythelaw.

SourceofPresumption They are derived on the

basis of natural law,

customary practices,and

general mankind

experiences.

Judicial customs &

practices,thelawunderthe

statues are the only

sourcesofpresumptionof

law.

Examples Presumption of Foreign

Judicial Records,

PresumptionsofAbetment

astoSuicidebyaMarried

Womenetc.

PresumptionofInnocence,

Presumption of declared

deathinabsentiaetc.

DifferencebetweenMayPresumeShallPresumeandConclusiveproof

Maypresumeisaconditionwhenthecourtenjoysitsdiscretionpowerto

presume any/certain/few facts and recognize iteitherproved ormayask for

corroborativeevidencetoconfirm orreconfirm thepresumptionsetbythecourtinits

discretion.Section4oftheIndianEvidenceActprovidesthatafactoragroupoffacts

mayberegardedasproved,untilandunlesstheyaredisapproved.Theconceptis

defined underSection 4 ofthis actthat‘May Presume’deals with rebuttable

presumptionandisnotabranchofjurisprudence.

Whereas,shallpresumedenotesastrongassertionorintentiontodetermineany
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fact.Section4ofIndianevidenceActexplainstheprincipleof‘ShallPresume’thatthe

courtdoesnothaveanydiscretionarypowerinthecourseofpresumptionof‘Shall

Presume’,ratherthecourthaspresumedfactsorgroupsoffactsandregardthem asif

theyareproveduntiltheyaredisprovedbytheotherparty.Section4oftheIndian

Evidence Actexplains thatthe conceptof‘ShallPresume’may also be called

‘Presumption of Law’or ‘ArtificialPresumption’or ‘Obligatory Presumption’or

‘RebuttablePresumptionofLaw’andtellsthatitisabranchofjurisprudence.

While,ConclusivePresumptions/Proofs,thiscanbeconsideredasoneofthe

strongestpresumptionsacourtmayassumebutatthesametimethepresumptions

arenotcompletelybasedonlogicrathercourtbelievesthatsuchpresumptionsarefor

thewelfareorupbringingofthesociety.WithregardstoConclusiveproofs,thelawhas

absolutepowerandshallnotallow anyproofscontrarytothepresumptionwhich

meansifthefactspresumedunderconclusiveproofscannotbechallengedevenifthe

presumptionischallengedonthebasisofprobativeevidence.Thisisthestrongestkind

ofalltheexistingpresumptionswhereasSection41,112and113oftheEvidenceAct

andS.82oftheIndianPenalCodeareoneofthemostimportantprovisionsrelatedto

theirrebuttableform ofpresumptionsorConclusivePresumption.

Thegeneraldefinition ofConclusiveProofisacondition when onefactis

established,thentheotherfactsorconditionsbecomeconclusiveproofofanotheras

declaredbythisAct.TheCourtinitsconsiderationshallregardallotherfactstobe

proved,onlyifonefactofthecaseisprovenwithoutanyreasonabledoubt.Andifthe

otherfactsareprovedonthebasisofprovingofonefactthatthecourtshallnotallow

anyevidencecontrarytootherfactswhicharepresumedasconclusiveproofs.

Illustration-AandBmarriedonJune1andthehusbandlefthometohisworkfor6

months laterhe discovered thatherwife is pregnanthe divorced the wife and

challenges thathe is notliable forpaying damages eitherto his wife orto his

illegitimateson.Andalsoexplainsthatheneverconsumedhismarriageasjustafter

onedayofmarriagehelefthishomeforhiswork.Butinthiscase,thecourtwill

conclusivelypresumedthatthesonbornoutofhiswifeislegitimatebecausehewas

withhiswifeforatleast1dayandshallnotallowanyproofcontrarytotheconclusive
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proofevenifheprovidesprobativeevidence.

GeneralClassificationofPresumption

Thetraditionalapproachofcommonlawsystem hasclassifiedpresumptiononly

undertwocategoriesthatareapresumptionoflaw andpresumptionoffactsbutto

avoidanyambiguityindecidinganycasetheIndianlegalsystem hasadoptedthethird

classificationthatismixedpresumptionswhichincludesboththeaspectsoffactsas

wellaslaw.Hencetheexistinglegalsystem hasthreetypesofpresumptionswhichare

asfollows:

1)PresumptionofFacts-Presumptionsoffactsarethoseinferencesthatarenaturally

andreasonablyconcludedonthebasisofobservationsandcircumstancesinthe

course ofbasic human conduct.These are also known as materialornatural

presumptions.NaturalPresumptionsarebasicallyinstancesofcircumstantialevidence

asitisbelievedthatitisverygoodtoactinthecourseofreasoningwheremuch

inferencescanbeeasilyconcludedfrom otherevidenceotherwiseitwillkeepmuch

ambiguityonthelegalsystem becauseitwillbemuchmoredifficultbecauseofthe

legalsystem toproveeveryfacttocapturetheoffendersorlawconflictedmemberof

thesociety.NaturalPresumptionsaregenerallyrebuttableinnature.

TherearefewprovisionsthataredirectlyexpressingaboutNaturalPresumptions

suchasSection86-88,Section90,Section113A,Section113BofIndianEvidenceAct.

WhereSection113A&113Bareoneofthemostimportantprovisionsofpresumptions

underthisAct,whereasSection86talkaboutcertifiedcopiesofforeignjudicialrecords,

Section87expressespresumptionofBooks,MapsandCharts,Section88dealswith

presumptionrelatedtoTelegraphicMessages,Section90dealswithdocumentsaged

thirtyyearsold,whereasSection113AdealswithhardcorecrimethatisPresumption

astoabatementofsuicidebyamarriedwomenandSection113Bdealswiththe

presumptionastodowrydeath.UnderthePresumptionsofFacts,theconceptof‘shall

presume’isutilized.Andbytheconcept,thecourtwillpresumethatafactascertained

beforethem areprovenfactsuntilandunlesstheyareprovendisprovedbytheaccused.

Theconceptof‘shallpresume’expressesthatthecourtsareboundtomaintainand



LL.B.-II[2017Pattern]LC0803LawofEvidence

Dr.PandhareB.D.[LL.M.Ph.D.]Asst.Prof.NewLawCollege,AhmednagarPage138

recognisesomefactsasprovenbymakingamandatorypresumptionandthecourthas

toconsiderthem ascompletelyprovenuntilsuchpresumptionarechallengedand

disapproved.Whenthesepresumptionsaredisprovedbythechallengingpartythenthe

courthasnodiscretiononmaintainingsuchpresumptions.

1.1)FewConditionsWhereCourtMayUsethePresumptionofFactsToAscertainSome

Facts:-

ForeignJudicialRecords-Section86explainstheprinciplethatthecourthasthe

discretionarypowertomakepresumptionswithrespecttotheoriginalityandaccuracy

ofthecertifiedcopiesofadifferentforeigncountry’sjudicialrecordsandthecalled

documentshouldbeconsistentwiththelocalordomesticrules.Thepresumption

explainedunderthisSectionhasaverysignificantrole,therefore,shouldbecomplied

withit.Itisalsoobservedthatifthecourtdoesnotfeelthattheforeignjudgmentsare

notconsistentwiththelocallawsthenthesejudgmentslosetheevidentiaryvaluesin

thecourt.

AbetmentastoSuicidebyaMarriedWomen-Section113Adealswiththepresumptions

ofabetmentofsuicideofamarriedwomaneitherbyherhusbandoranyofhisrelatives.

Thecourthasmentionedfew essentialstocheckthatwhetherasuicideexecutedby

marriedwomenisinconsistentwiththeessentialsmentionedundertheprovision,andif

theyareconsistenttoitthenthecourtinsuchcaseswillpresumethatsuchsuicidehas

beenabettedeitherbythehusbandorhisrelative.Theessentialsofthisprovisionare:

(i)Theincidentofsuicidewascommittedwithinaperiodofsevenyearsfrom thedate

ofhermarriage;and

(ii)Herhusband,orhisrelative,hassubjectedhertocrueltyasaccordingtotheSection

498AofIPC.

InChhaganSinghvStateofMadhyaPradesh,thevictim wasbadlybeatenbythe

accusedatsomeplaceandforsuchguiltyacttheaccusedexplainsthereasonsthat

thevictim wasstealingriceandbecauseofit,hehasbeatenthevictim.Butjustafter

thefewdaysoftheincidentvictim committedsuicide.Thecourtinthismatteracquitted
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theaccusedordischargedtheaccusedofoffencementionedunderSection113Aof

IndianEvidenceActasthecourtdidn’tfindanyevidencesubjecttocrueltyandalso

mentionedthattheessentialsofSection113Aarenotfulfilledwiththefactsofthe

cases,henceinthecaseofmurderlegalpresumptionsofSection113Aisnotapartof

it.Becausethedeathofthepersoniscausedduetootherreasonsandthelegal

principlesof113Acannotbejustappliedblindlyasonehastoseethenexusofit.The

advantageofthepresumptionofSection113Acanonlybegrantedifeitherherhusband

oranyofhisrelativehastreatedthewomenwithcrueltyinanysense.

In,NilakanthaPativStateofOrissa,inthiscase,theaccusedmarriedthevictim

inApril1982andhasbeenbenefitedwithadowry.Butlatertheaccuseddesiredto

purchaseahouse,andofthepurpose,heaskedthevictim togetRs70,00from her

parents.Whenshecouldnotgettheamountshewastorturedandin1986shedied.The

accusedsupportedhisargumentswithproperreasoningandlogicthatthecourtfound

thepresumptiontobeofrebuttablenature.Astheargumentsadvancedbytheaccused

haveenoughrelevance,theaccusedwasacquittedofSection113A.TheHighCourt

saidthattheypresumptionexitedhereisrebuttableandsuchpresumptioncanbe

escalated wheneverthe circumstances ofthe case match the essentials orthe

interpretationofthelegalprovisions.Andhere,inthiscase,theaccusedhasdisproved

allthepresumptionsofthecourthence,theaccusedwasreleased.

In,MangalRam &AnorvStateofMadhyaPradesh,inthiscase,thewifeofthe

accusedwaslivingwithherparentsformanyyearsandhasnovisitedhermatrimonial

homeforalongtime.Butwithinonemonthofreturningtohermatrimonialhome,she

committedsuicide.Thereforethecourtpresumedthecircumstancethattheaccusedis

responsibleforthedeathoftheladyandthecasecomesunderSection113BofIndian

EvidenceAct.Butthehusbandandherin-lawsprovedthatthedeathwasnotcaused

becauseofthereasonssubjectedtocruelty.Thecourtinthatmattersaidthatthe

presumptionwasofrebuttablenatureandthepresumptioncan’tbesustainedanymore,

hencetheaccusedacquitted.

AbetmentofSuicidetomarriedWomenforthepurposeofDowry-Section114Bof

IndianEvidenceActdealswiththeprinciplesofpresumptionrelatedtoabetmentof
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suicidetomarriedwomenforthepurposeofdowry.ThisSectionempowersthecourtto

presumethatthehusbandandhisrelativearetheabettorsofsuicideandthewifewas

subjectedtocrueltyoranytorturerelatedtodemandofdowry.Whileexplainingthe

conceptofSection113Bthecourtexplainscertainessentialswhicharetobefulfilled

forraisinganypresumptionrelatedtoabetmentofdowrydeath.Theessentialsof

Section113B arecompletelythesameasofessentialsofSection113A ofIndian

EvidenceAct.

ButathinlinedifferencebetweenSection113A&114Bisthatthepresumption

ofSection114Bonlycomestothepictureiftheprosecutionhascertainproofsthatthe

causeofdeathwascrueltyormaltreatmentorharassmentfordowrydemand.Hence,

underthisSection,thepresumptioniscarriedonlywhentheprosecutionprovesthe

case.

In,Hem ChandvStateofHaryanathecouplemarriedon24Mayof1962.The

wifeleftherhusband’shomejustafter2monthsofhermarriageandexplainedthe

reasontoherparentsthatherhusbandisdemandingforaTVandarefrigerator.After

listeningtosuchdemandsherfatheroutofhishardmoneygaveheraroundRs.6,000

andsheleftforhermatrimonialhome.Butthehusband’sdesirewasnotfinishingand

heagainaskedhertogettwenty-fivethousandrupeesfrom herhomeasheiswillingto

buysomerealestateproperty.Thereaftertheaccusedtookhiswifetoherparents’

homeandsaidthathe’lltakebackheronlyifhewillbepaidRs.25,000.Oneyearafter

shecamebacktohermatrimonialhomewithRs.15,000andpromisedthebalance

amountwillbepaidsoon.Butonthesameday,shediedofstrangulationinher

husband’shome.ThetrialcourtandbothSupremeCourtfoundaccusedtobeguiltyand

convictedoncarryingthepresumptionsthatherhusbandhasperformedcrueltyagainst

herandthereasonforherdeathcouldbethehusband’scrueltyforthepurposeof

dowry.

InShantivStateofHaryana,TheSupremeCourtheldthatthevictim’sdeath

shouldbesoonafterthevictim wassubjectedtocrueltyorharassmentforthepurpose

ofdowry.Butinthismatter,thewifewastakenbacktoherhomeasthedisputewas

solvedbythelocalpanchayatandthisincidenthappenedbefore10-15daysofher
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death.However,thefactsseem tobesoclearbutthepresumptioncannotbemadeas

therewasnoevidencewhichindicatesthatshewastreatedwithcrueltyforthepurpose

ofraisingdowrywhenshewastakenbacktohermatrimonialhome.Henceinthese

circumstances,thepresumptionfordowrydeathcannotberaisedandSection113Bof

theIndianEvidenceActcannotbebroughtintoaction.

In,Baijnath&Othersv.StateofMadhyaPradesh,SupremeCourtexpoundedthat,

“OneoftheessentialingredientsofdowrydeathunderSection304BofthePenalCode

isthatthewomenmusthavesubjectedtocrueltyeitherbythehusbandorhisrelatives

forthepurposeofdowrysoonbeforeherdeathandbringitasanessentialingredientof

Section304BofIPCtheprosecutionhastoprovetheconnectionofthevictim’sdeath

withtheactofcrueltybythehusbandorbyhisrelativeforthepurposeofdemanding

dowryandtheconnectionmustbeprovedbeyondreasonabledoubtthenonlythecourt

willputthecaseintothewindowofSection113BofIndianEvidenceAct.

May Presume-Section 114 ofthe Indian Evidence Actdeals with the concept

‘presumptionofcertainfactsbythecourt’.TheCourtmaypresumetheexistenceofany

factwhichitthinkslikelytohavehappened,regardbeinghadtothecommoncourseof

naturalevents,humanconductandpublicandprivatebusiness,intheirrelationtothe

factsoftheparticularcase.

Illustrations-

Everynegotiableinstrumentispresumedthatitisdrawnforthepurposeofgood

consideration.

Thereshallbecontinuityofthingsunlessprovencontrarylikeifapropertyisconsidered

tobeanancestralproperty,itshallbepresumedthatitissountilitisprovencontraryto

thepresumption(ChitoMahtoovLilaMahto).

 Ifapersonrefusestoansweraquestion,whichisnotcompelledbythelaw to

answer,thecourtmaypresumethatifheanswersthequestionthentheanswer

wouldbeunfavourabletohim.

 Thatifamanpossessessomestolengoodssoonafterthetheftthenitis
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believedthatheiseitherthethieforhasreceivedthegoodsknowingthenature

ofthegoodsunlesshecanaccountforhispossession.

2)PresumptionofLaw-

Presumptionsoflaw aresuchinferencesandbeliefswhichareestablishedor

assumedbythelawitself.Itcanfurtherbedividedintorebuttablepresumptionsoflaw

andirrebuttablepresumptionsoflaw.

RebuttablePresumptions(praesumptio iuristantum):RebuttablePresumptionsare

certainpresumptionwhichisregardedasevidenceofgoodqualityanddoesnotlose

theirqualityuntilprovencontraryto thepresumption.Althoughitdoesnoteasily

measuretheextentofsuchpresumptionastheirvalidityonlyexistsuntiltheyarenot

provenwrong.Thebasicexampleofrebuttablepresumptionscanbe-ifapersonwhois

inpossessionofsomestolenpropertythanitisquiteobviousthathecaneitherbea

thieforareceiver.

Matrimonialoffencesareoneofthebestexamplestoexplainanypresumption

becauseinsuchoffencethepossibilityofgettingevidenceisnearlylow asthese

offencesthattakeplacewithintheclosed areaofmatrimonialhouse.Hencethe

presumption is very importantin such cases/offences.There are broadly three

importantprovisionsregardingthepresumptioninmatrimonialoffenceswhichare:

 Presumptionastoabetmentofsuicidebyamarriedwomanwithinsevenyears

ofmarriagecoveredunderSection113AofIndianEvidenceAct.

 Presumptionastodowrydeathwithinsevenyearsofmarriagecoveredunder

Section113BofIndianEvidenceAct.

 Birthduringthemarriageistheconclusiveproofoflegitimacycoveredunder

Section112oftheIndianEvidenceAct.

In,Shantiv.StateofHaryana,thein-lawsofthebridedidnotallowhertovisither

maternalhousetomeetherparents,andwhenthebride’sparentscametomeether

theywerenotpermittedtoenterthehouseandcomplainedtothem abouttheamount
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ofdowrythatthedemandofscooter&TVwasnotfulfilled.Soonaftertheincident,the

wifeoftheaccusedsufferedanunnaturaldeath.TheSupremeCourtallowedthe

presumptionstatedunderSection113BofIndianEvidenceActasthedeathwascaused

withinsevenyearsofmarriageandthattoojustaftersuchincidentprohibitedunderthis

Act,andonthebasisofapplicationsofthisSectiononeofthein-lawswasconvictedfor

causingdowrydeath.

InStateofM.P.v.Sk.Lallu,anewlyweddedwifewasfacingseverebeatingregularly

byherin-lawsfrom theveryfirstdayofhermarriage,andatlast,sheendsupdyingwith

100%ofburninjuries.TheCourtexecutedtheapplicationofpresumptionstatedunder

Section113A andexplainedthatsuchpresumptioncanbeinvokedto punishthe

accused.

Ir-rebuttablePresumption(praesumptioiurisetdeiure)-Suchpresumptionscannotbe

ruledoutbyanyadditionalprobativeevidenceorargument.Thereforethepresumption

explainedcomesundertheroofofconclusivepresumptionwhichcannotbeproven

contrary.Eg.Achildundertheageofsevenyearsispresumedthatheisnotcapableof

committinganycrime.

2.1)FewConditionsWhereCourtMayUsethePresumptionofLawToAscertainSome

Facts:

PresumptionofInnocence(eiincumbitprobatioquidicit,nonquinegat)-Accordingto

thislegalmaxim,theburdenofproofiswiththepersonwhodeclaresthefacts,notthe

personwhodeniesthefact.Thepresumptionofinnocenceisthelegalprinciplewhich

meanseverypersonshouldbeconsideredasaninnocentpersonunlessitisproven

guiltyoruntilcourtbelievesthatthepersonisinchargeofactsprohibitedunderlaw.

In,ChandraShekharv.StateofHimachalPradeshtheHighCourtmadegreat

observationsandmentionedthatfreedom ofanyindividualistheprimeobjectiveofthe

constitutionandsuchrightcannotbedissolvedbyanymeansunlessprovidedbythe

lawitself.Itisconcludedthatunlessthepersonisprovedguiltyhemustbepresumed

asinnocent.
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In,Dataram Singhv.StateofUttarPradesh&anr.,theSupremeCourtsaidthata

personshouldbepresumedandbelievedtobeinnocentunlessprovenguilty.

BirthDuringMarriage-TheLatinmaxim ‘paterestquem mupticedemonstrat’,explainsa

basicassumptionthatthepersonwhomarrieswomenisthefatherofson/daughter

outofwife.Section112oftheIndianEvidenceActdealswiththelegitimacyofachild

born during the marriage.The Section implies thatifa child is born during the

continuanceofavalidmarriagebetweenthecouplethenitisconclusiveproofofthat

thechildislegitimateandtheonlygroundwhichisavailabletoeitherofthepartiesto

provetheillegitimacyistoproveanyaccesstoeachotherinsuchawaythattheir

marriagewasnotconsumed.Themainobjectiveofthelawmakerinstituteistoprovide

legitimacytothechildbornduringavalidmarriageandthelegislaturealsoexplainsthat

suchpresumptionisnotonlylimitedtoprovidelegitimacytothechildbutalsoitisto

maintainthepublicmoralitysothatthelegitimacyofthechildcannotbequestioned.

ItmustbenotedthattheapplicationusedundertheSection112derivesfrom

Section4ofthesameActandmustbereadtogethertounderstandthegeneral

applicabilitySection4whichexpressesthatwhereverthereisadoubtofthelegitimacy

ofchildrenbornduringavalidmarriagethecourtwillpresume,factthattheperson

whom themothermarriedthefatherofthatchild.Hencetoachievetheobjectiveofthe

legislaturethecourtmustassumeittobeacaseof‘conclusiveproof’.Justlikealllaws,

nolawisabsolutethereforethelegitimacyofsuchachildcanonlyberebuttedtheparty

provesnonon-accesstoeachotherorifnomarriagewasconsumed.Whichmeans

eventheDNAtestothersuchtestsarenotcapableofdisprovingthepresumption.

InRevanasiddappav.MallikarjuntheSupremeCourtopinedthat:theobjectiveof

theConstitutionisbroadlyexpressedinthePreambleofourConstitutionwhichfocuses

onequality,equity,equalopportunityandseparateindividual’sdignity.TheCourtwhile

adjudicating such cases mustrememberthe objectives ofthe constitution that

everybodyhasseparateandindividualdignityofhisown,thereforethecourthastolook

intothematterthatillegalorimmoralorillegitimaterelationshipsofparentdonot

hinderthedignityofthechildbornoutofsuchrelationships.Asachildbornoutofsuch

a relationship is innocentand has allthe rights empowered to him underthe
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Constitutionandthestatusofthechildmustbeasequaltoasofchildbornoutofvalid

marriage.

InShantaRam v.Smt.Dargubai,theBombayHighCourtexpresseditsviewthat

thechildbornoutofvoidmarriageswouldbedeemedtobelegitimatechildirrespective

ofanynullity,althoughsuchchildwouldnotacquirethesamerightofsuccessionasthe

originalsuccessorwillenjoy.

Gautam Kunduv.StateofWestBengaltheSupremeCourtinitsobservations

expressesthat-

 Courtshavenoauthoritytodirectbloodtesttochallengethelegitimacyofthe

child.

 Thehusbandhasonlyonepossibilitytogetridofsuchpresumptionandforthat,

hemustsatisfythecourtbyprovingno-accesstoconsumethemarriage.

 TheCourtshouldcarefullyexaminethefactthatwhatwillbetheconsequencesif

thebloodtestcomesinfavourofahusbandwhoischallengingthelegitimacyof

thechild.Andwhatifthefurtherconsequencehasaseriousimpactonthechild’s

legitimacyormakesthemotherasanimpure/unchastewoman.

PresumptionofDeath-ThepresumptionofdeathisexplainedunderSection107and

108ofIndianEvidenceActwhichreferstoasituationwhenapersonhasdisappeared

formanyyears,andaftersuchsituationsthelawpresumeshim tobedead.Section108

ofthisActdescribestheamountorthetenurei.e.7years,where,thereshouldbeno

proofoftheexistenceofthepersoninthesociety.

InBalambalv.Kannammal,thecourtheldthatthepresumptionofdeathcould

onlybe invoked ifthe death orinexistence ofthatperson is proved when the

presumptionisraisedinthecourtandnopersoncanutilisesuchpresumptionfor

generatinganytypeofdeathrecordofthecalledperson.

InT.KRathnam v.K.Varadarajulu,thedissentingopinionofthelearnedjudge

explainsinhisjudgmentthatthepresumptionoftheexistenceofthepersonordeathof



LL.B.-II[2017Pattern]LC0803LawofEvidence

Dr.PandhareB.D.[LL.M.Ph.D.]Asst.Prof.NewLawCollege,AhmednagarPage146

thepersonisalwaysrebuttable.Healsoobservedthattheaccuratetimingofdeathis

notamatterofpresumptionratheritisamatterofevidence.

PresumptionofSanity-Itreferstothementalstateofapersonfacingacriminaltrial.

Specifically,thecourtassumesthateverypersonissaneandisfittohismental

capacityuntilsomeoneprovescontrarytotheassumptionsofthecourt.

Presumption ofConstitutionality-The presumption ofconstitutionalityrefers to a

conceptthatallstatutes,bills,policies,guidelinesetc.,draftedbydifferentlevelsof

governmentsareconsistentwiththeconstitutionalrequirements.Thecourtgenerally

presumesthatthestatuesaremeetingtheconstitutionalrequirements’andarehelping

inachievingtheconstitutionalobjective.Buttheperson,whointerpretsthesestatuesin

suchamannerwhichmakessuchstatuescontrarytoconstitutionalrequirements,then

hastoprovethesame.

PresumptionofPossession-Section110dealswithsuchpresumptionandexplainsit

aswhenapersonwhoisenjoyingthepossessionofanythingandheclaimshimselfas

theownerthenthecourtinferencesthatheistherealowner.Thesearegenerally

rebuttablepresumptionsand do notlosetheirsubstantialityuntiltheyareproven

contrarybytheaffectingparty.

3)MixedPresumptions(PresumptionofFactandlawboth):

Mixedpresumptionsisablendofdifferentconceptsexplainedaboveinthis

article.When the courtin its inferences uses such blend consists ofdifferent

classificationofpresumptioni.e.,PresumptionofFactsandPresumptionofLawthen

thepresumptionisconsideredtobeaMixedPresumption.Theprinciplesofsuch

presumptionsareonlyreflectedintheEnglishwhichspecificallydealswithstatuteof

realproperty.Butin the Indian legalsystem,the principles ofpresumptions are

expressedspecificallyandTheIndianEvidenceActdealswithsuchprinciples.The

IndianEvidenceActhasmentionedfewprovisionsbothforthepresumptionoflawand

forpresumptionsoffacts.Thescopeofthisstatutejustdoesnotendhereratheritalso

hasdifferentprovisionswhichdealwiththediscretionarypowerofIndianCourtin

raising presumption such as-Principles ofMay Presume,ShallPresume and
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ConclusiveProof.

Conclusion

InTukaram vStateofMaharashtra,Thiscasewasdecidedonconsideringthe

factsofMathuraRapeCaseandwhileadjudicatingthecasetheCourtjustifiedtheneed

andnecessitiesofsuchpresumptions.TheCourtalsoexplainedthatPresumptionshas

awiderscopeastheydon’tonlyhelpthevictim inthefasttrialbutitalsohelpsingiving

directiontothecase.Thereforesuchpresumptioncaneffectivelyhelpthejudiciaryin

providingquickandcompletejusticetothesociety.AccordingtoStephenpresumption

ismandatory,notpermissivepresumptionandespeciallypermissiveisdealtinSection

90oftheevidenceact.Permissivepresumptionmeansitisonthecourtdiscretion

whethertobelieveornottobelieve.

3.DOCTRINEOFESTOPPEL(SECTIONS115-117)

Introduction

Dealtfrom Section115to117oftheIndianEvidenceAct,1872Doctrineof

Estoppelisthatprovisionwhichprohibitsapersonfrom givingfalseevidenceby

preventingthem from makingcontradictingstatementsinaCourtofLaw.Theobjective

ofthisdoctrineistoavertthecommissionoffraudbyonepersonagainstanother

person.Thisdoctrineholdsapersonaccountableforfalserepresentationsmadeby

him,eitherthroughhiswordsorthroughhisconduct.

MeaningofEstoppel

Section 115 oftheIndian EvidenceAct,1872 incorporatesthemeaning of

estoppelaswhenonepersoneitherbyhisactoromission,orbydeclaration,hasmade

anotherpersonbelievesomethingtobetrueandpersuadedthatpersontoactuponit,

theninnocasecanheorhisrepresentativedenythetruthofthatthinglaterinthesuit

orintheproceedings.Insimplewords,estoppelmeansonecannotcontradict,denyor

declaretobefalsethepreviousstatementmadebyhim intheCourt.

Exempligratia,
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Simran,aleadingentrepreneur,wantstobuyacar.Rajishergoodfriendwho

ownsaclassiccarofgreatworth.WhenSimrancontactsRajtohelpherinpurchasinga

car,hesaysthatshecanbuyhiscarwhichhehasbeenplanningtosellforsometime

now.Simranbuyshiscar.Lateron,thecarbecomesRaj’sproperty.Rajtakesthe

defensethatwhenhesoldthatcartoSimran,hehadnotitleoverit.Thecourtheldthat

Rajwouldbeliableandwillhavetoprovehiswantoftitle.

IfThanosisanemployeeofcompanyXYZbutincourt,hedeniestobean

employee ofthatcompany,then,lateron he could notclaim the salaries and

emolumentsfrom thatcompany.

A,anagentofC,mortgagedhispropertytoBwhichhewasinthepossessionof

butwasnottheowner.B,themortgagee,ingoodfaith,believingtherepresentationto

betruetookthemortgage.Thereafter,heobtainedadecreeandthepropertywassold.

Therealowneroftheproperty,C,claimedthatitwashispropertyandthatAhadno

powertomortgagethem.ThecourtwouldstopAfrom makingsuchaclaim underthe

doctrineofestoppel.

M,atenantinthehouseofN,falselyrepresentingtoQthathehadtransferable

rightsoverthepropertyandthereaftertransferringpropertytoN,lateron,cannotclaim

thathehadnotransferableinterestintheproperty.Hewouldbeestoppedfrom doing

sounderthedoctrineofestoppel.

PrinciplesofEstoppel

ConditionsforapplicationofDoctrineofEstoppel

Thefollowingconditionsaretobesatisfiedinordertoapplythedoctrineofestoppel:

 Therepresentationmustbemadebyonepersontoanotherperson.

 Therepresentationmademustbeastofactsandnotastothelaw.

 Therepresentationmustbemadeastoanexistingfact.

 Therepresentationmustbemadeinamannerwhichmakestheotherperson
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believethatitistrue.

 Thepersontowhom therepresentationisbeingmademustactuponthatbelief.

 Thepersontowhom therepresentationwouldbemadeshouldsufferalossby

suchrepresentation.

Natureofestoppel

Thelegalprincipleofthedoctrineofestoppelisviewedasasubstantiveruleof

law,albeit,ithasbeendescribedasaprincipleundertheIndianEvidenceAct,1872.

Provisionsofestoppel

TherearethreesectionsundertheIndianEvidenceAct,1872whichtalksabout

thesituationswherethepleaofestoppelcanbetakenandwhereitcannotbetaken,

andtheyareSection115,116and117.

Section115

Itdefinesestoppelasaprinciplewhichprohibitsapersonfrom denyingwhat

wasearliersaidbyhim intheCourt.ThecourtinPickardv.Searssaidthatestoppelis

where:

 Onepartybyhiswordsoractionsmakesarepresentation

 Theotherpartybelievinginhiswordsactsonthat

 Oraltershisposition

 thenthepartywouldnotbeallowedtodenythethingshepreviouslysaid.

Inthethirdclause,thealteringofthepositionshouldbesuchthatgoingbackwould

beunjustorunfairintheeyesoflaw,asestablishedinthecaseofPratimaChowdhuryv.

KalpanaMukherjee.

NecessaryElementsofRepresentation
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Therepresentationmadecanbedoneintwoways:

 Bywords

 Throughconductwhichincludesnegligence

InBhagwatiVanaspatiTradersv.seniorSuperintendentofPostOffices,Meerutthe

plaintiffpurchasedoneN.S.C.forwhichhepaidonlyacertainamountandnottheentire

amountofmoney.Thedefendantclosedtheaccountoftheplaintiffandrefundedthe

amountwithoutanyinterestonthegroundthatitwasnotopenedinaccordingtothe

rulesandregulations.Onthepleaofestoppel,thecourtsaidthattheplaintiffhimself

hadpurchasedtheN.S.C.andthatnomisrepresentationwasmadetohim bythe

defendant.

Intentiontodeceive

Themainrequirementofestoppelistobringthepersonintoactionbasedonthe

representations made to him.Itis notimportantthatthe person making the

representationhastheknowledgeormotivebehindtherepresentationbeingmade.Itis

alsonotnecessarythattherepresentationbeingmadeisfraudulentinnatureorthatit

hasbeenmadeunderamistakeormisapprehension.

Onlythepersontowhom therepresentationisbeingmadecanact

Theprincipleofestoppelwouldnotapplytoapersonwhogotapieceofsecond

handinformationabouttherepresentation,unlesstherepresentationwasintendedto

bemadetowardshim orthatitwasageneralrepresentationwhereanybodycouldact

uponit.

Forexample,TarakMehta,headofatelecom company,makesanannouncementthat

uponarechargeof200rupeesonewouldgetunlimitedtalktimeforoneyear.Mr.

Atmaram,avendor,seeingtheaddstartedworkinghardandcollecttherequired

amount.Now,actinguponitgottherechargedoneofthesaidamount.After2months

hecomplainedthattheofferhasstoppedonhisphone.Lateron,hefindsthatthe
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companyhasterminateditsearlierpolicyandreducedthetimelimitto1.5months.The

doctrineofestoppelwouldapplyashehadreliedontherepresentationsmadetohim.

Shouldbebasedonexistingfacts

Inordertoapplythisdoctrine,ithastobeensuredthattherepresentationmade

shouldbebasedupontheexistingfactsandmustnotbearepresentationrelatingtoa

futurepromise.

Forexample,ifDonkeyPandeypromisestohisfriendMonkeyPandeythatwheneverhe

wouldbemakinghiswill,hewouldbesigningitinhisname.Lateron,whenDonkey

makeshiswill,notevenapartofhiswillwasinmonkey’sname.Now,suchpromises

havenolegalconsequencesasitisadefuturepromise.

InSteelAuthorityofIndiaLtd.v.UnionofIndiaitwasheldthatoncethepartyhas

claimedthattheyarecontractorsandnotemployeesofthecompany,althoughthey

wereone,theycannot,lateron,changethepleaandsaythattheyaretheemployeesof

thecompany.

Partyisrequiredtopleadestoppel

SincethedoctrineofestoppelisaruleundertheIndianEvidenceAct,itis

requiredthatitshouldbepleaded.Thepartyclaimingthepleaofestoppelmustclearly

mentioninitspleadingthefactswhichpointthathehadactedupontherepresentations

madetohim bytheotherparty.Incasethepartydoesnotmentionthisinitspleading

theabovesaidrequirement,thenitcannotclaim thedoctrineatalaterstage.

Representationincludesrepresentationoflaw

Representationincludesrepresentationoffactsaswellasrepresentationofthe

law.Suppose,thedirectorofacompanywithdrewbillsonthegroundsthataprivatelaw

givesthem thepowertodoso.Inthiscase,whilethestatementoffactsistruethere
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hasbeenanerrorintheinferenceofthelaw.Thepersonmakingtherepresentation,i.e.

thedirector,inthiscase,wouldnotbeestoppedfrom denyingthattheinferenceofthe

law was not correctly made.However,in the particular case,the fraudulent

representationmadeastothelegaleffectofthosebillsandgainedsomeadvantages

outofitwouldbeestoppedfrom retainingtheadvantagesgained.

Representationbeingmadeshouldnotbedebatable

Therepresentationbeingmadeshouldbeclearandbereftofanyambiguity.It

mightbe thatthe representation has more than one interpretation butthose

interpretationsshouldbesuchthatthepurposeforwhichtherepresentationisbeing

madeshouldnotbedefeated,thatis,thesenseforwhichtherepresentationcontended

shouldnotbedestroyed.

Actingultraviresisnotpermitted

Ifapartythroughrepresentationsucceedatcreatingastateofthingswhichheis

otherwisebarredfrom creatingbythelawthenhewouldbestoppedfrom actingbeyond

itspowers.“Thus,acorporateorstatutorybodycannotbeestoppedfrom denyingthat

ithasenteredintoacontractwhichwasultraviresforittomake.”

IftheTruthisknowntoboththeparties

Ifthepartytowhom therepresentationwasbeingmadesomehow recognizes

thatitwasafalserepresentationthenhewouldnotbeentitledtotheclaim ofthe

doctrineofestoppelasdecidedinthecaseofPermanandv.ChampaLal.

InMadhuriPatelv.Addl.Commissioner,Tribaldevelopmentthepartywhotook

admissioninaschoolbyfraudwasnotallowedtocontinuestudyinginthatschoolupon

theclaim ofestoppel.

Representationbythepartyseekingadvantage

Thepleaofthedoctrineofestoppelcannotbesoughtinacasewherethe

representationhasactedasabreachofdutyonthepartofthatpartywhowastotake

advantageofsuchrepresentation.Ifapartywhowastomakeuseofarepresentation
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concealscertainfactsthanthedoctrineofestoppelwon’tapply.

Intention

Ifthepartymakingtherepresentation-

 Hastheintentiontoactuponitinthesamemannerinwhichitwasrepresented

tobeactedupon

 Hasmadeitinsuchawaythatanyreasonable,prudentpersonwouldconsiderit

astrue,andmakestheotherpersonbelievethathealsohastoactuponitinthe

samemanner

 Inthatcaseitwouldnotbenecessarythattherepresentationbefalsetothe

knowledgeofthepartywhoismakingit.

InB.Coleman&Co.v.P.P.DasGuptaitwasobservedthatthedoctrineofestoppel

doesnotapplyunlesstherepresentationbeingmadeamountstothecontractorlicense

ofthepartywhoismakingit.

Theotherpartyactedupontherepresentationsmadetohim

Itisanessentialrequirementfortheclaim ofestoppelthatthepartytowhom the

representationwasmadeacteduponitbyhavingfaithinit.Thepartymustmakea

changeinhispositionbasedontherepresentationmade.

Ithastobeensuredthatnootherpartyorsay,somethirdpartytakeadvantage

ofrepresentationbeingmadetosomeparty.Forexample,ifA hasmadeafalse

representationtoBandplantinghisfaithinit,Bhasactedupontherepresentation,then

onlyhecanclaim thepleaofthedoctrineofestoppel.Somethirdparty,supposeC

cannottakeadvantageofthesame.

Also,itisnotsufficientthatthepartytowhom therepresentationwasmadehasacted

uponitbybelievingittobetrue,ithastobeprovedthattherepresentationhas

influencedhim andbasedonthatinfluencehehasalteredhisposition.

Thepartymakingtherepresentationcanalsorevokeit
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Thepartymakingtherepresentationcananytimewithdrawitevenifithasbeen

acteduponbythepartytowhom itwasmade.Afterwithdrawalthepartycanmakethe

samerepresentationtosomeotherparty,actinginamannerthatithasneverbeen

previouslymade.

Representationafteralterationinposition

Itisimportantthatthepartytowhom therepresentationwasmadehadaltered

hispositionbasedonhisbeliefintherepresentationmadetohim.Representationafter

alterationinpositionwouldnotallowapartytoseektheclaim ofestoppel.

Whenanagentmakesarepresentation

Representationmadebytheagentwhowasappointedbytheprincipaltoacton

behalfofhim willinvitethepeaofestoppelanditwouldbeasmucheffectualasit

wouldhavebeenwhenmadebytheprincipalhimself.

Partymustact

Itisimperativethatthepartytowhom therepresentationisbeingmadeacts

uponitbyhavingconsideredittobetrue.Themotiveandknowledgeofthesubjecton

whichtherepresentationisbeingmademaynotbeknowntothepartywhoismakingit.

Representationbywords

Casesofrepresentationmadethroughconductormadenegligentlybytheparty

aremorecommonthanthatofthosemadethroughwordsorstatements.Inacase

wherethereversionerofthewidowalongwiththewidowfraudulentlymisrepresented

thatthewidowwasamajorandcompetenttohandleherdeceasedhusband’sbusiness.

Theplaintiffbelievingthistobetrueenteredintoacontractwiththewidow.Inthesuit

filed,thedefendantwasestoppedfrom claimingthatatthetimeofenteringintothe

contract,thewidowwasaminor.
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Representationthroughactionorconduct

Representationunderestoppelmeansthatapartythroughhisactionsorconduct

hasintimatedtheotherpartythathisactionsistrueandneedstobeactedupon.The

actshouldinducetheotherpersontoperform theactwhichhewouldotherwisehave

notdone.

InMohammadImdadullahv.Mt.Bishmillah,Mohammedenacquiredapieceof

landinordertoconstructaschool.Formanyyearshemadeothersbelievethathehas

beencarryingoutthisworkundertheauthorityofsomeotherschool.Whenhewanted

totransfertheschoolbuildingformakingitanorphanage,thecourtestoppedhim from

doingso.

InMahboobSahabv.SyedIsmailthesonoftheMuslim fatherattestedthedeed

inthesaleoflandbyhisfather.Thesonatthetimeofattestingthedeedraisedno

questionsalthoughheknewthatitwasnotinhisinterest.So,lateronwhenhefileda

suit,hewasestoppedfrom challengingthesale.

Whocantakeadvantage

Underthedoctrineofestoppelthepartywhoismakingtherepresentation,to

whom therepresentationwasmadeortowhom itwasintendedtobemadecanseek

advantage.Incasetherepresentationisgeneralinnaturethenanypartycantake

advantage.

Evidenceasaruleoflaw

AslaiddowninthecaseofMaritimeE.Co.v.GeneralDiariesthatestoppelis

onlyaruleofevidencewhichcanbringthepartytoanaction.Itcannotgiverisetoa

causeofaction.

InHardM.B.v.H.ElectricitySupplyCothecourtheldthatsinceestoppelisonlyaruleof

evidencewhichcanbepleadedundercertaincircumstances,itcannotbeusedto

dischargeapartyfrom thelegalobligationtoobeyalaw.

EstoppelwhenappliedtoInsuranceCompany
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InLifeInsuranceCorporationv.O.P.BhallaandOrs.,theassuredfailedtopaythe

secondinstallmentandthepolicylapsed.Later,thecorporationaccepted3rdand4th

installmentandalsothe2ndinstallmentwithaninterest.Thispolicyultimatelycameto

anendwiththedeathoftheassured.Thenomineeoftheassuredclaimedtheinsured

amountfrom thecorporation.Itwasfoundthatbeforeenteringintoacontractwiththe

corporation,theassuredhadundergoneanoperationaboutwhichhedidn’tinform the

insurer.Thecourtsaidthattheassured’sactofkeepingtheinformationwithhim would

notallowhim totakethepleaofestoppel.Thedefencethatdisclosingitwouldnothave

madeanydifferenceifitwasnotaccepted.

EstoppelwhenappliedtoEducationalInstitutions

InSanatanGaudav.BharampurUniversity,thestudenttookadmissioninalawcollege

andsuccessfullycompletehistwoyears.Inhisfinalyearuniversityobjectedfrom

releasinghisresultofthepreandintermediateexaminationonthegroundthatheisnot

eligibletodoso.TheStudenthadsubmittedalltherequireddocumentsatthetimeof

admissionandalsohasobtainedthecardforwritinghisfinalexamination.Thecourt

declaredthattheuniversitywouldbeestoppedfrom doingso,i.e.declaringtheresultof

thatstudent.

InKumarNilofarInsaf(Dr.)v.StateofMadhyaPradesh,whiletakingtheadmissionin

themedicalcollege,thecollegereleasedameritlistforhouse-job.Whenthesamemerit

listwasreleasedfortheadmissionintheM.D.course,theplaintifffiledasuit.Thecourt

estoppedtheplaintiffsincehehadconsentedtothefirstmeritlist.

Estoppelwhenappliedtotenancy

InDataram S.Victorev.Tukaram S.Victorthetenantswhilefillingtheform foran

agreementclearlystatedthathewouldbelivingalongwithhisbrotherandhiswifeand

itwasaccepted.Thecourtdismissedtheorderofevictionandestoppedthelandlord

from terminatingthetenancyonthegroundoflease.

Estoppelwhenappliedtoemployers

InShivKumarTiwarideceasedrepresentedbyL.R.v.JagatNarainRaiand
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Ors.,theplaintiffwasalecturerincollege.Hewasappointedonatemporarybasisand

wasgivenapprovalonayearlybasis.Aftersomeyearsthecollegestoppedgiving

approvaltohim andanewlecturerwhoisthedefendantinthecasewasappointedby

theeducationdepartment.

Theplaintifffiledasuitagainstthecollege.Thecivilcourtdecidedinfavourof

theplaintiffandsaidthattheplaintiffwasapermanentlecturer.Thisdecisionwas

takenintheabsenceoftheeducationdepartmentandthedefendant.Subsequentto

this,theDeputyDirectorofthatlocality,basinghisdecisiononthejudgementofthe

Civilcourt,declaredthattheplaintiffwasthepermanentlecturerofthecollege.The

plaintiff’spleaofestoppelwasnotconsideredacceptableastheDeputyDirectorwas

notapartytothedecisiontakenbythecourtandthereforehehasnoauthoritytomake

suchdecisions.Further,thejudgementgivenbythecivilcourtcouldbechallenged

undertheSpecificReliefAct.

InAnilBajaj(Dr.)v.PostGraduateInstituteofMedicalEducationandResearch,

theplaintiffwasallowedtogoabroadontheconditionthatwithin2yearshewillhave

toresumeofficeelsehisservicewouldbeterminated.Hedidnotreturnwithin2years

andassaidhewasterminatedfrom thejob.Theplaintiffcannotrelyonthedoctrineof

estoppelashewasawareoftheconsequencesthatwouldfollow.

Estoppelwhenappliedtoemployees

InStateofMaharashtrav.Anita,thecourtupheldthatoncethepersonhasbeen

appointed as an employee undera contractand has accepted allits terms and

conditions,hewouldbeestoppedifinthelaterstagehechallengestheterm ofthe

appointment.

Estoppelwhenappliedtotheselectionboard

InCentralAirmanSelectionBoardv.SurendraKumarDastheapexcourtlaid

down thatifthe person himselfhas made false representation and induced the

authoritytoactuponitthenhecouldnotchallengeitonthegroundsofpromissory

estoppel.Theauthorityuponfindingthatithasbeenmisledcancanceltheagreement.
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EstoppelwhenappliedtoDevelopmentAuthority

In H.V.Nirmala v.Karnataka State FinancialCorporation,an inquiry officerwas

appointedwithappellant’sconsent.Heparticipatedintheinquiryproceedingandcross-

examinedanumberofwitnessesandstillfoundnothinginfavouroftheappellant.The

appellantcouldnotquestionhisappointment.

Section116

Thesectionstatesthatduringthecontinuanceofthetenancy,thetenantofthe

immovablepropertyoranypersonclaimingthroughsuchtenancycandenytothefact

thatatthebeginningofthetenancyitwasthelandlordwhohadthetitleoverthe

immovableproperty.Further,theSectionalsoexplainsthatapersonwhocameuponan

immovablepropertybythelicensecannotdenythefactthatthepersonfrom whom he

gotthelicense,thatis,inwhosepossessiontheimmovableproperty,hadthetitleatthe

timewhenhegothislicense.

Tenant-landlordrelationship

Arelationshipbetweenatenantandalandlordcanbecreatedeitherbywritten

contractorverbalcontract.Thebeginningofthetenancycanbemarkedbythetaking

ofpossessionoftheland,orbythepaymentofrent,orothercircumstances.

IfXleaseshislandtoYandYtakesthepossessionandstartspayingtherent

andlateronXsalesthelandtoZ,thenYcanmakehispaymenttoZ.Here,YandZhave

formedthetenant-landlordrelationship.

Scopeofsection116

Itisconcernedwiththoseestoppelswhichoccursbetween:

 Tenantandhislandlord

 Licensorandlicensee
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Titleofthelandlordcannotbedenied

Onceatenantentersintoarelationshipoflandlordandtenant,receivesthe

possessionofthepropertyandfinallyentersintothepremise,duringtheperiodofsuch

possessionmaydenytothingsorcourseofactionbythelandlordwhichisagainstto

whatwasmentionedintheagreement.Atenantinnocaseclaim thatthelandlordhas

notitleovertheproperty.

InMotiLalv.YarMd,thejudgesaidthatthetenantcannotsaythatthelandlord

hasnomoreinterestinthepropertywhenthelandlordfiledasuitfordefaultpayment

andejectment.Itisonlyafterleavingthepossessioncantheholdingoftitlebythe

landlordbequestionedasmentionedinSurajBaliRam v.DhaniRam.

InSriS.K.Sharmav.MaheshKumarVerma,wheredefendantuponattaininga

higherpostwasallottedapremisebytherailwaycompany.Inthecase,itwassaidthat

evenwhenitwasnotknownwhetherthelandbelongedtotherailwaycompanyornot,

theofficerwillhavetoevacuatethepremisesafterretirement.

Canlandlordpleadestoppel

Inthefollowingsituations,thelandlordcanpleadestoppel:

 Whenthetenancyitselfstandsdisputed thenthetenantcanchallengethe

landlord’stitleontheproperty.Thetenantwouldnotbeestoppedfrom doingso.

 In cases where the tenancy has been moved by fraud, coercion,

misrepresentationormistake.

 Ifnosuchcircumstancesoccurthanthetenantswouldberestrictedbythe

doctrineofestoppel.However,thetenantsarealwaysatlibertytooverturnthe

leaseorchangeitsstatusasalessee.

TheCaseissimilarinthelicensor-licenseerelationship.

InE.Parashuram v.V.Doraiswamy,theBangaloreMahanagarPalikeownedland

whichwasleasedtoMr.Dhanpalfortheperiodofnext10years.ItwasfoundthatMr.
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DhanpalhaddecreedthelandtoMr.Doraiswamy.Adecreewaspassedinthenameof

Mr.Dhanpalwherebythevendorsweredirectedtoexecutethereconveyanceofdeedin

Dhanpal’sfavour.Thereafter,pursuanttotheorders,allthedocumentsweretobekept

inDhanpal’spossession.Sooneritwasfoundthatthevendorsweretryingtoclaim

ownershipovertheproperty.Thiswasbroughttothenoticeoftheassignee,Mr.

Doraiswamy,whofiledasuitofevictionincourt.

InthesecondinstanceregardingthepurchasingoflandbyMr.Doraiswamy,it

wasfoundthatattheinitialstage,thesignatureofMr.Doraiswamywasalsotaken

alongwithMr.Dhanpalandwhenthismistakewasrectifiedbythecorporationby

deletingthesignatureofMr.Doraiswamy,hechallengedit.

Thecourtinthefirstinstanceupheldthatthelandlordcouldnotbedeniedthe

title to the land even though certain disputes stillremain unresolved with the

corporation.Inthesecondinstance,thecourtsaidthatnojuralrelationshipexistedand

thusexceptionsunderSection116oftheIndianEvidenceActcannotbepleaded.

Estoppelappliedwhentenancyisinexistence

InUdaiPratapv.KrishnaPradhan,thecontinuanceoftenancywasdefinedasa

periodduringwhichthetenantenjoysthepossessionofthepropertyandisseeking

benefitsfrom it.TheTenantcannotdenythetitleto thelandlord,neitheratthe

beginningofthetenancynorduringitscontinuance.TheTenantwouldbeestopped

from denyingthetitleofthelandlordonlywhenthetenancyiscontinuing.Oncethe

tenancyceasestoexist,thetenantwillhavetherighttodenytitletothelandlord.

Forexample,HUM isthetenantoflandwhichbelongstoTUM.AssoonasHUM takes

possessionoftheproperty,thetenancycomesintoexistenceandcontinuesuntilit

comestoanend.DuringthisTUM cannotbedeniedtitletothepropertybyHUM.But

oncethetenancylapses,HUM willhavetherighttoquestiontheinterestofTUM inthe

property.

Titleatthebeginning

Thetenantcannotdenythetitletothelandlordatthebeginningofthetenancy.
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However,tenantscanexercisecertainpowerslike:

 Hewouldnotbeestoppedfrom claimingthatonthedeathofthelandlordthe

propertywouldbetransferredorthetitlewouldbedelegatedtothetenantand

nottosomethirdparty.

 Hecanprovethattillthedaybeforesigningthelease,thelandlordhadnotitle

overit.

 Thetenantcanprovethatduringthetenancyperiodthelandlordlosthistitleover

thepropertyeitherthroughhisactsorbecausehewasbarredbythelaw.

Licensor-Licenseerelationship

Inlicensor-licenseerelationshipthesameruleoperateslikethatinthelandlord-

tenantrelationship.Whenalicenseeobtainsthepossessionthroughlicencecannot

denythetitletothelicensorunlesstherelationshipceasestoexist.

A allowedB tousethewashroom inhisbackyard.B fraudulentlymadethe

duplicatekeysofthosewashroomsandrefusedtovacate.IncourtAcannotinhissuit

forejectmentsaythatBholdsnotitleoverthosewashroomsashewastheonewho

gavehim accesstothem.

Estoppelinmortgagor-mortgageerelationship

Whenuponthecontractofmortgage,apropertyhasbeenmortgagedbyone

persontoanotherandthepersontowhom ithasbeenmortgaged,i.e.themortgagee,

hastakenpossession,thenthepartiestothecontractcannotdenytherightofeach

otherunderthecontractasproposedinArjunSinghv.Mahasaband.

Inasituationwherethemortgageisabouttheendandpaymenthastobemade

bythemortgagee,inthatperiodifthemortgageeclaimsthatthemortgagorseemsto

havenointerestintheproperty,hewouldbeestoppedfrom doingso.Theruleunder

mortgagor-mortgageerelationshipgivesrisetothedoctrineofestoppelonlywhenthe

claimsunderthesuitfiledisbasedonthecontractofmortgageandincasesof

repudiationofthemortgage.
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Section117

Thesectionstatesthattheacceptorofthebillsofexchangecannotdenythe

personwhoissupposedtodrawthebills,from drawingitorendorsingit.Alsonobailee

orlicenseecandenythefactthatatthetimewhenthebailmentandlicensebegan,the

bailorandthelicensorhadtheauthoritytomakebailmentortogivelicense.Theperson

acceptingthebillsofexchangecandenythatthebillsofexchangewerereallydrawnby

theverypersonwhoshowedtohavedrawnit.Ifthebailormistakenlydeliversthegoods

tosomethirdpartyinsteadofthebailee,hecanprovethatathirdpartyhastheright

overthegoodsbailedagainstthebailor.

Scope

Thissectiondemarcatesthatthepersonwhoacceptsthebillsofexchange

althoughcannotdenythatthepersondrawingthebillshastheauthoritytodraworto

endorseitbutcandenythatthebillswereactuallydrawnbythepersonbywhom it

appearedtohavebeendrawn.Thebaileeorthelicensorcannotdenythefactthatat

thebeginningofbailmentorgrant,thebailororthelicensorhadtheauthoritytoperform

it.Butabaileecanprovethatthethirdpartytowhom thegoodsweredeliveredinstead

ofthebailorhadtherightagainstthebailee.

Conclusion

TheDoctrineofestoppelisanimportantprinciplewhichprotectspeopleagainst

fraudormisrepresentation.Thereareseveralinstanceswhereaninnocentperson

becomesapreytofalserepresentationsmadetothem bysomeparty.Sometimesthe

casemaybesuchthattheplaintiffsufferedhugelosses.Thisdoctrineavoidssuch

situationsandchargesthepersonforhiswrongfulconduct.Thislegalprinciplegivesan

incentivetoeveryoneofthosepeoplewhotriestomakefalserepresentationstoother

andinducesthem toactuponitbyplantingtheirfaithinthem,andincurlossesasa

resultofsuchfalserepresentations,bynotperformingsuchacts,elsetheywouldbe

heldliable.
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MODULE08

WITNESSESANDEXAMINATIONSOFWITNESSES

1.WITNESSES(SECTIONS118-134)

2.EXAMINATIONSOFWITNESSES(SECTIONS135-166)

3.IMPROPERADMISSIONORREJECTIONOFEVIDENCE(SECTIONS167)

1.WITNESSES(SECTIONS118-134)

Introduction

Awitnessisapersonwhohaspersonallyseenaneventhappen.Theeventcould

beacrimeoranaccidentoranything.Sections118–134oftheIndianEvidenceAct,

1872talksaboutwhocantestifyasawitness,howcanonetestify,whatstatementswill

beconsideredastestimony,andsoon.

Capacityofwitness

AwitnesswhoneedstotestifybeforetheCourtmustatleasthavethecapacity

tounderstandthequestionsthatareposedtohim andanswersuchquestionswith

rationality.Sections118,121and133oftheActtalksaboutthecapacityofawitness.

Whomaytestify

Anypersonwhohaswitnessedtheeventiscompetenttotestify,unless–the

Courtconsidersthattheyareunabletounderstandthequestionsposedtothem,or

unabletogiverationalanswersasprescribedinSection118.Rationalanswersshould

notbeexpectedfrom thoseoftenderage,extremeoldage,orapersonwithamental

disability.Thesectionsaysthatgenerally,alunaticdoesnothavethecapacitytotestify

unlesshislunacydoesnotpreventhim from understandingthequestionandgivea

rationalanswer.

Canachildtestify

Asmallchildofeven6or7yearsofagecantestifyiftheCourtissatisfiedthat

theyarecapableofgivingarationaltestimony.
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InthecaseofRajuDevendraChoubeyv.StateofChhatisgarh,thesoleeyewitnessof

murderwasachildof13yearsold,whoworkedasahouseservantwheretheincident

tookplace.

HeidentifiedtheaccusedpersonsintheCourt.However,theaccusedpersons

hadnoprioranimositywiththedeceasedandwereacquittedasthecasecouldnotbe

provedagainstthem beyondreasonabledoubts.TheSupremeCourtonthismatterheld

that–thechildhadnoreasontofalselyimplicatetheaccused,astheaccusedraised

him and provided him with food,shelter,clothing,and education.Therefore,the

testimonyofachildcannotbediscardedasuntrue.

InDhanraj&orsv.theStateofMaharashtra,achildofclassVIIIwasawitnessto

theevent.TheApexCourtobservedthatastudentof8thstandardthesedaysis

smarter,andhasenoughintelligencetoperceiveafactandnarratethesame.TheCourt

heldthatthestatementofachildwhoisnotverysmallisagoodtestimonyforthe

samereason.Therefore,achildcantestifyprovidedthatheisnotatoddler.

Witnessunabletocommunicateverbally

Section119oftheActsaysthatapersonwhoisnotabletocommunicate

verballycantestifybywayofwritingorsigns.Apersonwhohastakenavowofsilence

andisunabletospeakasaresultofthatvow willfallunderthiscategoryforthe

purposeofthisSection.

InthecaseofChanderSinghv.State,theHighCourtofDelhiobservedthatthe

vocabularyofadeafanddumbwitnessmaybeverylimitedandduecaremustbetaken

whensuchwitnessisundercross-examination.Suchwitnessesmaynotbeableto

explaineverylittledetailandanswereveryquestionindetailusingthesignlanguage,

butthislimitationofvocabularydoesnotinanywaymeanthatthepersonisanyless

competenttobeawitness.Alackofvocabularydoesnotaffecthercompetenceor

credibilityinanyway.

Ifadumbpersoncanreadandwrite,thestatementsofsuchpersonsmustbe
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takeninwriting.ThesamewasheldbytheSupremeCourtinStateofRajasthanv.

DarshanSingh.

Canjudgestestify

Ajudgeoramagistrateisnotcompelledtoansweranyquestionregardinghis

ownconductintheCourt,oranythingthatcametohisknowledgeintheCourt–except

whenaskedviaspecialorderbyaSuperiorCourtasstatedinSection121.Hemay,

however,besubjectto examinationregarding othermattersthathappened inhis

presencewhilehewasactingasajudgeoramagistrate.Forabetterunderstandingof

thisprovision,let’slookintotheillustrationsprovided.

 HarryisbeingtriedbeforetheCourtofSession.Hesaysthatdepositionwas

improperlytakenbyMagistrateDraco.Dracoisnotobligatedtoanswerunless

thereisspecialorderbyaSuperiorCourt.

 Hermoine is accused ofhaving given false evidence before the Courtof

MagistrateDraco.HecannotbeaskedwhatHermoinesaidunlessthereisa

specialorderbyaSuperiorCourt.

 RonisaccusedofattemptingtomurderawitnessduringhistrialintheCourtof

MagistrateDraco.Dracomaybeexaminedregardingtheincident.

Thissectiongivesajudgeoramagistratetheprivilegeofawitnessandifhe

wishestogiveitaway,noonecanraiseanyobjection.So,ifamagistratehasbeen

summonedtotestifyregardinghisconductintheCourt,noonecanraiseanyobjection

ifheiswillingtodoso.Amagistrateorajudgeisacompetentwitnessandtheycan

testifyiftheywanttobuttheyarenotcompelledtoansweranyquestionregardingtheir

conductintheCourt.

CanaJudgetestifyinacasebeingtriedbyhim
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Wehavealreadyseenthatajudgecanbeacompetentwitnessifhewants,but

whatifthecaseisbeingtriedbyhimself?

InthecaseofEmpressvDonnelly,theHighCourtofCalcuttastatedthataJudge

beforewhom acaseisbeingtriedmustconcealanyfactthatheknowsregardingthe

caseunlessheisthesolejudgeandcannotdeposeasawitness.Itwasheldthatsuch

ajudgecannotbeimpartialondecidingtheadmissibilityofhisowntestimony.Hewill

notbecapableofcomparinghisowntestimonyagainstthatofothers.Ifhehasto

testify,thenhemustleavethebenchandgiveawayhisprivilegesinordertoactasa

witnessinthecase.

Canaccomplicebeawitness

Section133oftheActsaysthatanaccomplicetoacrimeiscompetenttobea

witnessagainsttheaccused.Theconvictionmadeonthebasisofsuchtestimonyisnot

illegal.Anaccompliceisapersonwhoisguiltyofhelpingtheaccusedtocommita

crime.Hecanbeappropriatelydescribedasapartnerinthecrimeoftheaccused.

InthecaseofC.M.Sharmav.TheStateofA.P,itwasheldthatifapersonhasno

otheroptionthantobribeapublicofficerforgettinghisworkdone,suchapersonwill

notbeconsideredasanaccomplice.Casesofbriberyaredifficulttocorroborateas

bribesareusuallytakenwherenooneelsecansee,but,inthiscase,therewasa

shadow witnesswhoaccompaniedthebribegiver(acontractorinthiscase)andthe

casecould becorroborated withhishelp.Thepublicofficerpleaded to treatthe

contractortobetreatedasanaccomplice,buthispleawasrejectedonthegroundthat

themoneywasextractedfrom thecontractoragainsthiswill.

Therefore,anaccompliceissomeonewhohaseitherwilfullyparticipatedin

committingacrimewithanaccusedorhelpedhim insomemanner.Ifhehasbeen

forcedtobreakanylawagainsthiswill,thenhemaynotberegardedasanaccomplice.

Itisalsoclearfrom thiscasethataninjuredpersonoravictim willbeacompetent

witnessinacase.Thistypeofwitnessiscalled‘injuredwitness’.

InthecaseofKhokanGiriv.TheStateofWestBengal,itwasheldbytheApex
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Courtthateventhoughanaccomplicecanbeacompetentwitness,itwouldnotbevery

safetomakeadecisionsolelyrelyingonhistestimony.TheCourtsuggestedthatthe

testimonyofanaccompliceshouldnotbeacceptedbyanycourtwithoutcorroboration

ofmaterialfacts.Suchcorroborationmustbeabletoconnecttheaccusedwiththe

crimeanditmustbedonebyanindependent,crediblesource.

Thismeansthatoneaccomplicecannotcorroboratewithanother.Withrespect

tocorroborationofstatementsgivenbyanaccomplice,inanothercaseofSitaram Sao

v.StateofJharkhand,theSupremeCourtheldthatSection133mustnotbereadby

itself,but,shouldbereadwithSection114(b)whichsaysthatanaccompliceisnot

worthyofcreditunlesscorroboratedwithmaterialparticulars.

ThisApexCourtfurthersaysthattheCourtshouldalwayspresumethatan

accompliceisunworthyofcredit,andnodecisionmustbemadesolelybasedonhis

testimonyunlessthefactshavebeencorroborated.

Typesofaccomplices

Forthepurposesofthissection,accomplicescanbedividedintothreecategories.

Theprincipalinthefirstdegree:Alsocalled‘principaloffender’,thisisapersonwhohas

actuallycommittedthecrime.Therecanbemultiplepersonswhocommittedthecrime

together,eachoneofthem willbeprincipaloffenders.

 Forexample–HarryandRonplantomurderTom.

– BothdrivetoTom’shouseandshoothim.

Inthiscase,HarryandRonbotharetheprincipaloffenders.

Theprincipalintheseconddegree:Thisreferstosomeonewhoispresentatthecrime

sceneandhelpstheprincipaloffenderinanyway.

 Forexample–RonandHarryplantomurderTom.

–RonprovidesHarrywithweapons.
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–HarrydrivestoTom’shouseandshootshim.

Inthiscase,HarryistheprincipaloffenderandRonistheprincipalofthe

seconddegree.

Howmanywitnessescantherebe

Thereisnoprescribednumberforminimum ormaximum witnessestobeina

caseinanyprovision.Section134 laysdownthesame.Itsaysthatthereisno

requirementofaparticularnumberofwitnessestoproveanyfact.Inthecasewhere

therearemultiplewitnessesthathaveseenthesameevent,notallofthem arerequired

tobeexaminedforprovingafact,examiningtwoorthreeofthem wouldbeenoughto

establishthecase.ThesamewasheldinthecaseofAmarSinghv.BalwinderSingh,

whereintheSupremeCourtsaidthatifoutofallthewitnesses,onlytwoorthreehave

beenexamined,itwillnotmeanthattheprosecutionwasincorrect.

Thecredibilityofasinglewitness

ItisageneralrulethatgoesunsaidthattheCourtmustactonthetestimonyofa

witnessevenifheistheonlyoneandhisstatementsareuncorroborated.Inthecaseof

RameshKrishnav.theStateofMaharashtra,thereweremultiplewitnesseswhocould

notstandwiththeirstatementsgivenduringtheinvestigation.Ontheotherhand,oneof

them stoodfirmlywithhisstatementwhowasdeemedtobeacrediblewitness.The

Court,inthiscase,heldthat–thetestimonyofonecrediblewitnesswilloutweighthe

samegivenbyotherquestionablewitnesses.Awitnessisconsideredtobecredibleif

hestandsbyhisstatementsandthesamecanbeprovedlateron.Witnessesmayalso

needtoidentifytheaccusedperson,andthereisnominimum numberofwitnesses

requiredtoidentifyanaccusedinordertogethim sentenced.

InBinayKumarv.theStateofBihar,theSupremeCourtsaidthesame;itheld

thatthereisnoruleofevidencethatconvictioncannothappenunlessthereisa

particularnumberofwitnessestoidentifytheaccused.Anyconvictionisnotinfluenced

bythequantityofthewitnessesbutbythequalityandcredibilityofwitnesstestimonies.

Conclusion
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ThelawsinIndiaregardingcompetenceandprotectionofwitnessesareupto

parandarelegislatedkeepingeveryoneinmind.Judiciaryhasfurtherstrengthenedthis

actbywayofinterpretations,broadeningitsscopeandapplicability.Itisirrelevant

whetherapersoncanspeakornot,ifheiscapableofunderstandingquestionsand

answeringthem,heiscapableofbeingawitness.

PRIVILEGEDCOMMUNICATIONSUNDERTHEINDIANEVIDENCEACT,1872

Introduction

Evidenceisanessentialpartofatrialasitisusedtoestablishanyrelevantfact

andreachaconclusion.Evidencecanbeinmanyforms;witnesstestimonyisoneof

them.Awitnesscantestifybasedonanyeventtheyhaveseenoranycommunication

theyhaveheardorbeenapartof.However,someconversationsdonotneedtobe

disclosed,evenifrequiredduringatrial.Suchconversationsareknownasprivileged

communications.Thesecommunicationscanbeprivilegedbecauseofpersonalor

professionalreasons.

Communicationsduringmarriage

Thecommunicationsbetweenahusbandandawifehavebeengiventhestatus

ofprivilegedcommunicationunderSection122oftheEvidenceAct.Itstatesthata

marriedperson:Shallnotbecompelledtodiscloseanycommunicationmadetothem

duringthemarriagebytheirspouseorex-spouse.Theyarenotpermittedtodisclose

anythingwithouttheirspouse’sorex-spouse’sconsenteveniftheyarewillingto.

InthecaseofS.J.Choudharyv.TheState,theCourtheldthatcompelling

spousestodisclosetheirprivatecommunicationsisfarworsethannotgettingany
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informationatall.Therefore,suchcommunicationsmustbeprivileged.

Theideabehindthisprivilegeisthatiftestimoniesareacceptedfrom private

communications between spouses,such testimonies have the powerto destroy

householdpeaceamongfamiliesandcreateadomesticbroil.Itwillhamperthemutual

trustandconfidencebetweenthespousesandweakenthemaritalbond.

Whatcommunicationisconfidential?

Underthissection,itisirrelevantwhetherthecommunicationwassensitiveor

confidentialinnatureornot.Anyconversationorcommunicationbetweenahusband

andwifeisprivilegednomatterwhatthemeansofcommunicatingwas.Thesamewas

heldinthecaseofEmperorv.Ramachandra.However,thisrulewasoverruledinthe

caseofBhalchandraNamdeoShindev.theStateofMaharashtra,whereintheCourtlaid

downthatSection122mustnothaveanybroadinterpretationsthatexpandthescope

ofthissection.

TheliteralruleofinterpretationmustbefollowediftheCourthastointerpretit

andthescopemustbekeptlimitedbecauseitreducesthescopeofadmissibilityof

evidenceintheCourt,whichcouldbeveryessentialinanycase.TheCourtfurtherheld

thatcommunicationforthepurposeofthisSectionwouldrefertoonlyverbalorwritten

wordssaidbyaspouseandnottheiractions.Thewife,inthiscase,wascalledintogive

testimonyagainstherhusbandwhowasbeingtriedforallegedlycommittingamurder.

She was allowed to testify regarding his conduct and actions but not the

communicationbetweenthem.Also,forthepurposeofthisSection,thecommunication

mustbe made onlybya spouse during a marriage foritto be privileged.Any

communicationmadebeforethemarriageorafteritsdissolutionwillnothavethis

privilege.

InthecaseofRam Bharoseyv.TheStateofUttarPradesh,theCourtlaiddown

thatmeredoingofanactinthepresenceofthespousecannotbeconsideredas

communicationbetweenthem.Itisnotlikeanydomesticactwillbeconsideredas

communication.Communicationmustbeconveyedinsomeway;beitverbal,ornon

verbal.Intheinstantcase,thewifehasseenherhusbandcomingdownfrom theroof
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andthencomingoutofthebathroom againwithchangedclothes.Thewifetestified

regardingthesameandthetestimonywasadmissibleastheactofthehusbandwas

notacommunication.

Isthisprivilegeabsolute?

TheprivilegeprovidedunderSection122isforthewelfareofthemaritalbond

sharedbetweenspousesandforprotectingtheirfamilies.However,thisprivilegeisnot

absoluteandinformationcanbedisclosedif:

 Thepersonwhomadesuchcommunicationortheirrepresentativegivesfree

consent;or

 Thereisasuitbetweenamarriedcouple;or

 Oneofthespouseshasbeenprosecutedforanycrimecommittedagainstthe

other.

InthecaseofNawabHowladarv.Emperor,awidowwantedtoactasawitnessand

disclosecommunicationsmadebyherdeceasedhusband.TheCourtheldthatinorder

tobeadmissibleasevidence–theconsentfordisclosuremustbeexpressandcannot

beimplied.Incasethereisnorepresentativeininterest,itwouldbeimpossibleto

obtainconsentandthereforesuchcommunicationisentirelyinadmissible.Awidowis

notarepresentativeintheinterestofherdeceasedhusband,andhence,cannotgiveher

consent.Further,theCourtclarifiedthatcommunicationsbetweenspousesmustbe

confidentialonlyifithadhappenedduringthemarriageandnotbeforemarriageorafter

the dissolution ofmarriage.Anyconversation made before marriage orafterits

dissolutionisnotprotectedbythisprovision.

Forexample:

Situation1

RonandHermoinearesoontobemarried;RontellsHermoinehowhecommittedfraud.

Hermoine’stestimonyisadmissiblebeforetheCourtasthecommunicationwasnot

madeduringthemarriage.
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Situation2

HarryandGinnyarehusbandandwife.HarrytellsGinnyabouthowhedivertedfundsto

hisownaccount.Ginny’stestimonywillbeinadmissibleasthecommunicationwas

madeduringtheirmarriage.

Situation3

JamesandLilyhaverecentlybeendivorced.LilytellsJamesabouthow shestolethe

gold.Jamescantestifyregardingthesameandhistestimonywillbeadmissibleasthe

partieswerenotmarriedduringsuchcommunication.

ProfessionalPrivileges

Communicationsmadebetweenanattorneyandhisclientisaprivilegedone,

andnoonecancompeleithertheadvocateorhisclienttodiscloseanythingregarding

thesame.Section126oftheActsaysthat–abarrister,attorney,pleaderorvakilis

permittedtodiscloseanycommunicationmadetohim byhisclientduringthecourse

andforthepurposeofhisemploymentwithouttheconsentofhisclient.Theprivilege

underthisSectionisapplicabletoanyonewhoisregisteredasalegalpractitionerin

Indiaandfallsundertheaforementionedcategories,whichsimplymeansanadvocate.

InthecaseofManekaGandhiv.RaniJethmalani,theCourtobservedthat

everyonehastherighttoafairtrial,andforobtainingsuchrightonemightneedtoseek

helpfrom anattorney.Peoplehaveahardtimetrustingtheiradvocatesandareoften

scaredofsharingtheentirefactswiththem.Theyareunderconstantfearthattheir

advocatemightexposethem.Withthefearofbeingexposedinmind,theymightnotbe

abletoexpresstheirproblemsproperlyandgetproperlegaladvice.Toensurethat

advocatescannotexposetheirclients,theconversationsbetweenthem havebeen

madeprivilegedunderthisact.

Inorderforaconversationtobeprivilegedunderthissection,theclient-attorney

relationshipmustexistwhenthecommunicationtookplace.Anycommunicationmade

withalawyerbeforeactuallyappointinghim isnotprotectedunderthisSection.Similar

toSpousalPrivileges,thisprivilegeisnotabsolute.TheActitselfstatesthatthis
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privilegedoesnotapplyundersomeconditions.Communicationinfurtheranceofan

illegalpurposecouldbeoneexampleofthesame.

Inordertounderstandthisbetter,let’slookatsomeillustrations.

Situation1

Harry,aclient,saystoRon,anattorney–“Ihavemurderedamanandthebodyisinmy

freezer.IwantyouradviceonhowIshouldgetridofit”.Thiscommunicationismadein

furtheranceofacriminalpurpose,itisnotprotectedfrom disclosure.

Situation2

Hermoine wants to appointDraco as herlawyerbutVakalatnama (a document

empoweringanadvocatetorepresenthisclientintheCourt)hasnotbeensignedyet.

ShetellsDracoabouthowTom wasbrutallykilledbyherandherfriends.

The communication isnotprotected from disclosure because the client-advocate

relationshipdoesnotexistastheVakalatnamahasnotbeensignedyet.

Situation3

Harry,aclient,saystoRon,anattorney–“IstoleaBMW andsolditspartsintheblack-

market”.Thiscommunicationisprotectedfrom disclosureasthecrimeisalreadydone

andtheclient-advocaterelationshipexistsbetweenthem.

StatePrivileges

AffairsoftheState

Section123ofTheIndianEvidenceActstatesthatnopersonisallowedtogive

anyevidencethatmaybederivedfrom anyunpublishedrecordsofanystateaffairs.

Unlesswiththepermissionoftheofficer-in-chargeortheheadofficerattheconcerned

department.Suchanofficercangiveorwithholdpermissionsregardingthesameashe

thinksfit.

InthecaseofDuncanv.CammellLaird&Co.Ltd,itwasheldthatincasesucha
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situationarises,theCourtisboundtoacceptthedecisionofthepublic-officerwithout

anyquestions.Further,thedecision ruling outofsuch documentsisentirelythe

decisionoftheJudge.ItistheCourtwhoisinchargeofatrialandnottheexecutive.

Thephrase“AffairsofState”hasnotbeenpersedescribedinthissectionoranyother

provisioninthisAct.So,itisnotverypracticalforthejudiciarytocomeupwithasingle

definitionofthephrase.Therefore,theCourtmustdeterminewhetheranydocuments

fallunderthiscategory,dependinguponthefactsandcircumstancesofeverycase.

However,itisclearthatonlytheCourthasthepowertodecidewhetheranydocument

canbeclassifiedasan‘unpublisheddocumentofstateaffairs’.

OfficialCommunications

Section124oftheEvidenceActtalksaboutofficialcommunications.Itstates

thatapublicofficercannotbecompelledtodiscloseanycommunicationmadetohim

inofficialconfidenceifhebelievesthatsuchdisclosurecouldharm thepublicinterests.

WhileSection123talksaboutunpublisheddocumentsrelatedtoaffairsofthestate,

section124restrainsthedisclosureofallcommunicationmadeinanofficialcapacity,

beitinwritingornotanditisimmaterialwhethertheyrelatetostateaffairsornot.

InthecaseofInreMantubhaiMehta,itwasheldthatitisupontheCourtto

determinewhetheradocumentisacommunicationmadetoapublicofficerinofficial

confidenceandifthedocumentdoesnotdealwithanyaffairsoftheState,itmaybe

takenupasevidence.Whiledeterminingwhetherthecommunicationwasmadein

officialconfidenceornot,onlyprimaryevidencemustbeusedandthesamecannotbe

determinedbysecondaryevidence,aslaiddownbytheHighCourtofMadrasin

Sivasankaram Pillaiv.AgaliNarayanaRao.

SecretInformants

Section125oftheEvidenceActstatesthataMagistrateoraPoliceOfficercan

notbe compelled to revealas to how they gotany information regarding the

commissionofacrime.ThesectionfurtherstatesthataRevenueOfficercannotbe

compelledtorevealastohowhegotanyinformationregardingthecommissionofany

offenceagainstthepublicrevenue.
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Forexample:

Situation1

HarryisaPoliceOfficer.SomeonetoldHarryaboutriotsthatarebeingplannedto

happen latertoday.Harrycan notbe compelled to tellwhere he received such

information.

Situation2

RonisaRevenueOfficer.Someonetoldhim thatDracoishidingmillionsofrupeesin

blackmoneyinhisbasement.Roncannotbecompelledtotellastowherehereceived

suchinformation.

Conclusion

Theintentionbehindgivingsuchprivilegetosomecommunicationsistoprotect

thepublic.Beitregardingthesafeguardingoftheirmarriageorpreventinggovernment

information from getting leaked.In the absence ofthis Act,multiple classified

information could have been easilyleaked in the name oftrialand could have

compromisedthesecurityofthecountry.Also,lettingahusbandorawifetestify

againsttheotherwouldmakepeoplelosetrustovermaritalbondsanddisruptpeace

amongfamilies.Itwouldstartfamilybroils,thatcouldhavethecapacitytodestroy

families.

ThisIndianEvidenceAct,1872,isawholesomeactandthelawsregarding

privilegecommunicationsareuptoparandhavebeenlegislatedkeepingpublicwelfare

inmind.Thereareseparateprovisionsforfamilyissues,professionalissues,andissues

relatingtothestate.

2.EXAMINATIONSOFWITNESSES(SECTIONS135-166)

Introduction

Theexaminationofwitnessesisanintegralpartofacriminaltrial.Witness

testimoniesareoneofthemostreliableevidencebecausethepersongiving the

statements has personallywitnessed the eventhappen.Section 135–165 ofthe
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EvidenceAct,1872dealswithexaminationandcross-examinationofwitnesses.This

articlewillcovereachsectiononebyone,alongwithcaselaws.

Admissibilityofevidence

UndertheEvidenceAct,1872Section5statesthatevidenceisadmissibleonly

whenitsupportsarelevantfactinissue.ItisfurtherprovidedinSection136thatthe

judgemayaskthepartiesiftheevidencetheyhaveadduceddealswitharelevantfact

ornot.ForevidencetobeadmissibleinCourt,thejudgemustbeconvincedthatthe

evidenceisrelevantanddoeshelpestablisharelevantfactinissue.

ExaminationOrder

Witnessesarerequiredtoanswertherelevantquestionspresentedtothem.A

questionaskedtoawitnessmustberelevanttoafactinissue,andmusthelpestablish

thesame.Theiranswerswhenrecordedarecalledtestimoniesofwitnesses.This

questioningofthewitnessandrecordingtheiranswersiscalledwitnessexamination.

Examinationofwitness

Examinationofawitnessisaskingthewitnessquestionsregardingrelevant

factsinthecaseandrecordingthestatementsofwitnessesasevidence.Thereare

threepartstotheexaminationofawitnessandSection138oftheEvidenceActstates

thatthewitnessmustbeexaminedinthefollowingorder:

 First,thepartythatcalledthewitnessexamineshim,thisprocessiscalled

examination-in-chiefasmentionedunderSection137oftheIndianEvidenceAct.

 Afterthecompletionoftheexamination-in-chief,iftheoppositepartywantsto,

theycan takeoverthewitnessand cross-question him abouthisprevious

answers.Theoppositepartymayaskhim anyquestionregardingalltherelevant

factsandnotmerelythefactsdiscussedduringtheexamination-in-chief.This

processhasbeendescribedinSection137oftheactascross-examination.

 Ifthepartythatcalledthewitnessseestheneedtoexaminethewitnessagain

aftercross-examination,theymayexaminethewitnessonemoretime.Thishas
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beenlaiddownasre-examinationinSection137oftheIndianEvidenceAct,1872.

Section 138 statesthatthere-examination mustbedirected bytheCourtfor

explainingmattersreferredtoincross-examination.Thesectionfurtherstatesthatif

anynewfactorissuearisesduringre-examination,theoppositepartycanfurthercross-

examinethewitnessonthatfactorissue.InthecaseofGhulam RasoolKhanv.Wali

Khan,itwasheldbytheHighCourtofJammuandKashmirthat-cross-examination

mightnotbenecessaryifthewitnesstestimonyisprimafacieunacceptable.

So,ifnorelevantfactsareansweredbythewitnessorthereisnocredibilitytohis

statements,histestimonycanberejectedandthereisnoneedforcross-examinationin

thatcase.

Theexaminationofawitnessmustbedonespecificallyinthesequencementioned

underSection 138.In thecaseofSharadamma v.Renchamma,itwasheld that

examination-in-chiefmustbe done before the cross-examination.The opposite is

neitherpossiblenorpermissible.

Examinationofnon-witness

Section139

Apartfrom witnesstestimonies,therearenumerousotherformsofevidence

admissibleintheCourtoflaw.

DocumentaryevidenceasdescribedinSection3(2)(e)oftheactisoneofthem.

Apersonmightbecalledjustinordertoproduceadocument.Section139oftheAct

statesthat-suchapersoncalledinforproducingdocuments,doesnotbecomea

witness.Hecanbeexaminedinordertoestablishthecredibilityofthedocument.But,

hecannotbecross-examinedunlesshehasbeencalledasawitness.

Section140

Section140talksaboutthecharacterofaparty.“Character”ofsomeonerefers

totheirqualityorcharacteristicsthatdistinguishthem.Especiallymentalandmoral

characteristics.Italsoincludesaperson’sreputationinsociety.Thesectionstatesthat
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thewitnesstoaparty’scharactercanbecross-examinediftheexamination-in-chiefhas

alreadybeencompleted.TheevidenceofcharacterishelpfultoassisttheCourtin

determiningthevalueofstatementsgivenbythewitnesses.

LeadingQuestions

Whileexamining,cross-examining,orre-examiningawitness,thepartiesmust

refrain from asking leading questions.Leading questions have been described in

Section141oftheActas-anyquestionthatsuggeststheanswerwhichtheperson

questioningexpectstoreceive.Onepartymustobjectiftheotherpartyasksaleading

questiontothewitness.

A leadingquestionsuggeststhewitnesstheanswer,forexample:“Yousaw Harry

wearingablackrobe,didn’tyou?”ThisquestionbyitselfsuggeststhatHarrywas

wearingablackrobe,thisquestionisleadingthewitnessto replywithwhatthe

questionerwants.

“WhatwasHarrywearing?”

Theanswertothisquestioncouldbethesameasthepreviousone,however,

therearenosuggestionsinthequestion.Itisasimplequestionandnotleadinginany

way.Thesetypesofquestionsarepermitted.

Thisisbecausethewitnessmustanswereveryquestionbyhimselfasheisthe

onewhohaswitnessedthefact.Ifthereisasuggestioninthequestion,thequestioner

wouldbefeedingresponsestothewitness.

Canleadingquestionsbeaskedtoawitness?

EventhoughaskingleadingquestionsisprohibitedbySection141asitfeedsthe

witnesswithresponsesandmustbeobjectedbytheoppositepartywhenaskedtoa

witness.However,Section 142 says thatleading questions can be asked in an
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examination-in-chief,orinare-examinationiftheCourtpermits.

ThesectionfurtherstatesthatleadingquestionscanbepermittedbytheCourtin

caseswherethefactsareintroductoryorundisputedorthoseintheopinionofthe

Courthavealreadybeensufficientlyproved.ThesamewassupportedbytheHighCourt

ofKerelainthecaseofVarkeyJosephv.theStateofKerela.

Section 142 does not mention asking leading questions during cross-

examination.But,Section143statesthatleadingquestionscanbeaskedevenincross-

examination.Leading questions cannotbe asked in examination-in-chief,cross-

examination,orre-examinationonlyifobjectedbytheotherparty.Suchquestionsmay

beaskediftheotherpartydoesnotobject.Evenwhenaleadingquestionhasbeen

objected,itisatthediscretionoftheCourtwhethertoallowitornotandthediscretion

willnotbeinterferedbytheCourtofappealorrevisionexceptinextremecases.

Oralevidenceofwrittendocuments

Section144statesthatanywitnessmaybeaskedquestionsregardingthe

contentsofadocumentorcontractthatisnotpresentinthedocument.Ifthewitness

givesstatementsregardingsuchdocuments,itmustbeproducedbeforetheCourt.

TheoppositepartycanobjecttosuchevidenceuntilithasbeenproducedintheCourt.

Forexample:

HarryclaimsthatoverheardHermoinetellingRonthat“Tom haswrittenaletter

threateningtokillmyfamilyandIwillkillhim beforehecandoanything”.

ThisstatementisrelevantinshowingHermoine’sintentionforthemurder,and

evidencemaybegivenforit,thoughnootherevidenceisgivenabouttheletter.

Ifawitnessisgivingevidenceregardingacontract,grantoranyotherdisposition

ofpropertyhemaybeaskedwhetherthereisadocumentationofthesame.Ifhe

answerswithyes,thenSection91oftheActbecomesapplicableandoralevidenceof

thetermsofthesaiddocumentwillnotbepermitted.
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InthecaseofAtulBorav.AkanBora,theCourtheldthatSection144hasno

applicationwhenthewitnessissoughttobecross-examinedbytheelection-petitioner,

hasnotbeenaskedanyquestiononanycontract,grantorotherdispositionofproperty.

Cross-examinationonpreviousstatements

Everystatementgivenbyawitnessmustbereducedtowriting.Hecanonalater

stageofcross-examinationbecontradictedonhispriormadestatements.

Section145oftheactstatesthatsuchcontradictionscanbemadeinrelevant

questionswithoutshowingthewritingstothewitnessbeforetheyareproved.Oncethe

statementshavebeenprovedtobetrue,thereisnouseofcontradictingthewitness

then.InthecaseofPurshottam Jethanandv.TheStateOfKutch,theCourtobserved

thatthissectiondoesnothelptheaccusedtogetthestatementsmadeduringthe

investigation,butitdoeshelp him to usesuch statementsin casehesomehow

obtainedthem.Thestatementonwhichthewitnessisbeingcontradictedmustbe

relevanttothematterissue.

LawfulQuestions

Thewitness’sstatementswillbetakenasevidencebytheCourt,butitmustbe

provedthatthewitnessisactuallytellingthetruth.Section146statesthatduringcross-

examinationofawitness,hemaybeinadditiontotheaforementionedquestionsalso

beaskedquestionsthattryto:

 Testhisaccuracyortruthfulness.

 Understandmoreaboutthewitnessandhispositioninlife.

 Toshakehiscreditbyquestioninghischaracter.

 Eventhoughtheanswerstothesequestionshavethecapacitytodirectlyor

indirectlycriminateorexposehim ordirectlyorindirectlyleadhim topenaltyor

forfeiture,thewitnessiscompelledtoanswersuchquestions.

However,thesectiondoesnotpermittoadduceanyevidenceoraskanyquestions



LL.B.-II[2017Pattern]LC0803LawofEvidence

Dr.PandhareB.D.[LL.M.Ph.D.]Asst.Prof.NewLawCollege,AhmednagarPage181

incross-examinationthatmayincludethevictim’smoralcharacterorprevioussexual

experiencewithanyperson.

Isthewitnesscompelledtoanswer

Section147oftheActstatesthatifanyquestionrelatedtoarelevantissueof

thecase,thenSection132shallbeapplicable.Section132saysthatthewitnesswillnot

be excused from answering anyquestion on the groundsthatthe answermight

criminalizehim orleadtoapenaltyorforfeitureonanyquestionregardingarelevant

issueinthecase.

Theprovisotothesectionsaysthatnosuchanswershallsubjecthim toarrestor

prosecution orbe proved againsthim in any criminalproceeding.Apartfrom

prosecutionforgivingfalseevidencebyhisstatements.ItismentionedinSection148

oftheAct,thattheCourtmustdecidewhetherawitnessshouldbecompelledtoanswer

ornot.This statute provides the witness with protection from aggressive cross-

examination.Heisnotobligatedtoanswerquestionsthat:Injureshischaracter,or

Doubtshiscredibility.

InBombayCottonManufacturingCo.v.R.B.MotilalShivlal,ithasbeenpointed

outthatsuchquestionsrelatetorelevantfactsandarerelevantonlytotheissue

whetherthewitnessshouldorshouldnotbebelieved.Incaseswherethedecisionis

solelydependentonoralevidence,itismostimportanttoanswersuchquestions.

Therefore,the Courtcan decide when a witness is compelled to answer

questionsand ifthequestionstend to criminalizehim inanyway,hecannotbe

prosecutedonthebasisofhisstatements.Hehasbeengrantedprotectionbythe

statute.

Questionsmustbeonreasonablegrounds

Noquestionmustbeaskedtotheaccusedwithoutanyreasonablegroundas

mentionedinSection149oftheEvidenceAct.Thesectionstatesthatanyquestions

referredtoinSection148aretobeaskedonlywhentherearereasonablegroundsto

ask such questions thatmightinjure the witness’s characterorexpose him.To
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understandtheprovisionbetter,let’slookatillustrationsofSection149:

Abarristerisinformedbyanadvocatethatthewitnessisadacoit.Thisisa

reasonablegroundtoaskwhetherthewitnessisadacoitornot.Whennothingisknown

aboutawitnessandheisrandomlyaskedwhetherheisadacoit.Thereareno

reasonablegroundsforthisquestion.Itisclearuponreadingtheillustrationthatthis

Sectionalsointendstoprotectthewitnessfrom gettinghischaracterinjured.

Further,Section150mentionsthatifanybarrister,pleader,vakilorattorneyasks

suchquestionsasmentionedabove,withoutanyreasonablegrounds,thentheCourt

mustreportthemattertotheHighCourtorotherauthoritytowhichsuchadvocateis

thesubjectintheexerciseofhisprofession.

ForbiddenQuestions

TheCourthasbeenconferredwiththepowerunderSection151toforbidsuch

questionsthatareindecentorscandalous.InthecaseofMohammadMianv.Emperor,

itwasheldthatthesequestionsmayonlybeallowediftheyarerelatedtothematter

andareregardingarelevantfactinissue,oressentialforfindingoutwhethersomefact

inissueexists.TheCourtcanalsoforbidquestionsthatareintendedtoinsultorannoy

asstatedinSection152oftheact.ThesectionfurtherstatesthattheCourtmight

forbidaquestionevenifitisproper,buttheCourtthinksthatitisneedlesslyoffensive

inform.

Questionsshouldnotattackthewitness’scharacter

Aquestionaskedduringanexaminationofawitnessmustestablishafactinthe

case,itshouldnotbeaskedmerelytoshakehiscreditorinjurehischaracter.Itisstated

inSection153oftheAct.Itsaysthatifanyquestionhasbeenaskedandthewitness

hasanswereditanditonlycausesinjurytothewitness’scharacter,noevidenceshallbe

giventocontradicthim.Unlessheanswersfalsely,inwhichcasehewillbechargedfor

givingfalsestatements.

Therearetwoexceptionstothissection,whichare:
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 Ifawitnesshasbeenaskedwhetherornothewaspreviouslyconvicted.On

denialofthewitness,theevidenceregardingtheproofofhispreviousconviction

canbegiven.

 Ifawitnesshasbeenaskedaquestionthatimpeachesisimpartiality,ondenial

ofwitness,hemaybecontradicted.

Itmeansthatifapartyhassufficientgroundstobelievethatthewitnessisnot

impartial,theymaycontradicthim andtrytofurnishproof.InthecaseofStateof

Karnatakav.YarappaReddy,theSupremeCourtaddedthatthebasicrequirementfor

adducingsuchcontradictoryevidenceisthatthewitness,whoseimpartialityisin

question,mustbepresentedwithevidenceandaskedaboutitandheshouldhave

deniedit.Withoutadoptingsuchpreliminarymeasures,itwouldbemeaninglessand

unfairto bring anew witnessto speaksomething freshaboutawitnessalready

examined.

Tounderstandthisbetter,here’sahypotheticalsituation:

AclaimstohaveseenBatDelhionacertaindate,Aisaskedwhetherhehimself

wasatCalcuttathatverydayornot,Adeniesit,Evidenceisadducedtoshow Awas

actuallyinCalcutta.Theevidenceisadmissible,notascontradictingAonthefactwhich

affectshiscreditbutascontradictingtheallegedfactthathesaw BinDelhionthat

samedate.ThesamewasheldinthecaseofReg.v.Sakharam Mukundjee.

Questionsbyapartytohisownwitness

Section154oftheEvidenceActallowsapartywhocallsawitnesstoaskany

questiontotheirownwitnessliketheyarecross-examininghim.Sometimesawitness

canturnhostileanditisnecessaryforthepartythatcalledawitnesstocross-examine

him ifsuchasituationoccurs.InthecaseofSatPaulv.DelhiAdministration,the

SupremeCourthasinterpretedthissectionanddefinedahostilewitnessasonewhois

notwilling,totellthetruthwhenapartycallshim.Forthepurposeofcross-examination

underthissection,theremustbeenoughevidencetoshow thatthewitnessisnot

tellingthetruthandhehasturnedhostileasheldinAtulBorav.AkanBora.
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IntheStateofRajasthanv.Bhera,theCourtobservedthataprevioustestimony

ofahostilewitnesscanbeusedasevidenceastheyarestillonrecord.Ifthepartydoes

notresistthehostilityofthewitness,thenitisupontheCourttofindoutthetruth.

TheSectionclearlystatesthatitisthediscretionoftheCourttoallowsuchcross

-examinationornot.InMattam Raviv.Mattam RajaYellaiah,theCourtheldthat:The

Courtshavealegalobligationtoexercisetheirdiscretionarypowersinajudicious

mannerbyproperapplicationofmindandkeepinginviewtheattendingcircumstances.

Permissionforcross-examinationwithregardtoSection154cannotandshouldnotbe

grantedonmereasking.

Impeachingcreditofwitnesses

Ifthewitnesshasturnedhostile,hiscreditcanbeimpeachedbytheopposite

party,orbythepartythatcallshim (subjecttopermissionfrom theCourt).Section155

providesthreewaysofdoingso:

 Bycallingsuchapersonwhocanfrom theirpersonalexperienceandknowledge

testifyagainstthewitnessandestablishthatthewitnessinquestionisunworthy

ofcredit.

 Byfurnishingproofthatthewitnesshastakenabribe,orhasacceptedtotakea

bribe,oranyotherincentivetoturnhostile.

 Byshowinginconsistencyinhisformerstatementsandcontradictinghim tothe

extentpermittedbySection153asheldinZahiraHabibullahSheikhv.Sateof

Gujarat.

Corroborationofevidence

Sometimesmerelyaskingthemostrelevantfactmaynotbeenoughtoobtainall

thenecessaryfactsfrom awitness.Somequestionsthatdonotseem verymuch

connectedtotherelevantfactcanbeaskediftheyhelpcorroboratesuchfact.Section

156allowspartieswiththepermissionoftheCourttobeataroundthebushalittlewith

theintentionofconnectingthedotsandestablishingtherelevantfactinissue.Previous
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statementsgivenbythewitnesscanalsobeusedtocorroboratethelatertestimony

regarding the same factas prescribed underSection 157 ofthe Act.The prior

statementsdonotneedtobegiventotheCourt,itcanbeanyconversationregarding

thefactsofthecase.

InthecaseofRameshwarv.StateofRajasthan,ayounggirlhadbeenrapedand

shehadtoldhermotheraboutit.Laterthatstatementofthegirlgiventohermother

wascorroboratedwithherotherstatementsinordertoestablishthecase.

ItisstatedinSection158oftheactthatanystatementwhichisrelevantunder

Section32or33andhasbeenproved,allmattershavetobeprovedinordertoconfirm

ornegateit,orforimpeachingorcreditingthepersonthatmadesuchstatement,tothe

extentasifthatpersonhadbeencalledasawitness.

RefreshingMemory

Wehumans,sometimestendtoforgetthingsanditisextremelyimportantto

keeprememberingtheentiretyofthefactsifwehavebeencalledasawitness.

Someone’slifecouldbeatthelineandourstatementsmayhelptheCourtservejustice

tosomeone.Awitnessmaybeunderalotofpressureandduetoallthestresshemight

needtorefreshhismemory.

Section159

ThatiswhySection159oftheEvidenceActsaysthatawitnesscanrefreshhis

memorywhileunderexamination.Hemaydosobyreferringtoanywritingmadeby

himselfatthetimeoftheeventtakingplaceregardingwhichhehasbeenquestioned,or

awhilelateraslongastheCourtconsidersittobefreshinhismemory.Thewitness

canalsorefertosomeoneelse’snotespreparedwithintheaforementionedtimeframe,

anddecidewhetheritiscorrectornot.Thesectionfurthersaysthatthewitnessmay

useacopyorphotocopyofadocumentwiththepermissionoftheCourtinorderto

refreshhismemory.

Theword‘writing’forthesakeofthissectionincludesprintedmatter.Awitness

whoheardaspeechmayrefertohismemorybyreferringtoanewspaperaccountofit
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ifhereaditsoonafterwards,andif,atthetimehereadit,heknewittobecorrect.

Section160

Thissectionstatesthatawitnessmusttestifytothefactsthatwerementioned

in anysuch documentas mentioned in Section 159.Itis irrelevantwhetherhe

remembersallthefactsthatwererecordedwitheverylittledetailaslongasheis

certainthatthefactshavebeenrecordedcorrectlybyhim.Tobetterunderstandthis

section,weneedtolookintotheillustrationprovidedinthesection,whichsays:Abook-

keeperwillneedtotestifythefactshehasrecordedinthebooksregularlykeptduring

thecourseofhisbusiness.Hemightnotbeabletoremembereverydetailabouthis

entry,butaslongasheknowsthatthefactsenteredwerecorrectandthebookwas

keptcorrectly,heisgoodtogo.

ThefundamentaldifferencebetweenSection159andSection160isthat:

Theformertalksabouttherecollectionofmemoryofthewitnessandnotthedocument.

Whereas,inthelatter,thedocumentitselfbecomesevidenceofthefactsmentioned

therein.

Section161

Thissectionstatesthatanywritingordocumentmentionedinthelasttwo

sectionsabovemustbeproducedandprovidedtotheoppositepartyiftheyrequireit.

Theoppositepartymaycross-examinethewitnessoverthedocumentiftheneedbe.

WhenadocumentisproducedunderSection161,itbecomessubjecttoageneral

inspectionandcross-examinationbytheoppositeparty.Butthecross-examinationon

theportionreferredtobythewitnessdoesnotmakethedocumentevidenceagainstthe

cross-examiner.

IthasbeenmadeclearinthecaseofPranDuttv.StateofUttarPradeshthata
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statementofrecordbytheinvestigatingofficersuchaspolicereports,underSection

161isnotusableforcontradictingawitness.

Productionofdocuments

Section162

Thissectionsaysthatawitnesswhensummonedtoproduceadocumentmust

produceitifhehasitinhispossession.Ifthereareanyobjectionswithregardtoits

productionoradmissibility,theCourtwilldealwithit.TheCourtmayalsoinspectthe

documentunlessitreferstomattersofthestate.Incasethedocumentsneedtobe

translated,itcanbedonesobyatranslatorwhomustkeepthecontentsconfidential.If

thetranslatorleaksthecontentofthesaiddocument,heshallbechargedunderSection

166,IPCfordisobeyingthelaw.

Section163

Thissectionmentionsthatwhenapartyasksanotherpartyforadocumenttobe

produced,andithasbeenproducedandinspectedbythepartythataskedforit,he

mustgiveitasevidenceifthepartyproducingthinksfit.Tounderstandthisbetter,let

ussay:

HarryandRonarepartiestoacase.

HarrywantsadocumentthatisinpossessionofRon.

HarrymustgiveRonnoticetoproducethedocument.

Afterreceivingthenotice,RonhasgiventhedocumenttoHarry.

HarryhasinspectedthedocumentgivenbyRon.

Now,HarrymustgivethatdocumentasevidencetotheCourtifRonsaysso.

Section164

ThisSectiontalksabouttheconsequenceswhenapartyuponreceivingthe

noticetoproduceadocument,doesnotdoso.Ifundertheaforementionedsituation:
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RondoesnotgivethedocumenttoHarry.Ifsometimelater,Ronwantstousethat

documentasevidence,hewillnotbeabletodosowithoutHarry’sconsent.

Powerofthejudge

Section165oftheEvidenceActtalksaboutthepowerofthejudgetopose

questionsandordertheproductionofevidence.Inordertoprocureproofofrelevant

facts,thejudgemayaskanyquestionthatsuitshim.Itdoesnotmatterwhetherthe

questionposedbyhim isrelevantorirrelevant.Thequestionmaybeaskedatanytime

duringthetrial,itmaytakeanyform andhecouldaskanyone,beitthewitnessorthe

parties.However,thejudgecannotcompelthewitnesstoanswerhisquestionsandhis

decisionsshouldnotbesolelybasedonhisquestions.Thedecisionsmustbebasedon

relevantfactsandevidenceproduced.

Conclusion

TheIndianEvidenceAct,1872isverynecessaryforprotectingthewitnesses,

lettinghim speakfreelywithoutthefearofprosecution.Judicialinterpretationshave

broughtsignificantpositivechangesinthisacttomeettheneedsofthetimeandhave

madesomeprovisionsmorepractical.

LAW RELATINGTOHOSTILEWITNESSES

Apersonissaidtobehostilewhenheis“veryunfriendlyoraggressiveandready

toargueorfight”.Theterm ‘hostilewitness’isnotdefinedanywhereinIndianLaw.

Duringatrial,whentheprosecutioncouncilcallsapersontowitnessinhisfavorand

suchpersonwhencalledupondoesnotconfirm tohispreviousstatementwhichwas

collected during the investigation is called a hostile witness.The common law

describesapersonasahostilewitnesswhenthepersonisnotdesirousoftellingthe

truthinfavorofthepartythatcalledhim.Ahostilewitnesstestifiesfortheopposing

partyorawitnesswhooffersadversetestimonytothecallingpartyduringdirect

examination.Onlythejudgehastherighttodeclareapersonashostileontherequest

oftheexaminer.Theconceptofhostilewitnessfirstaroseinthecaseof,SatPalvDelhi

Administration,SupremeCourtheregavethemeaningtotheterm ‘hostilewitnesses’.
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STEPSTAKENFORHOSTILEWITNESS

Attorneyshaveatrustonthewitnesstheyarecallingthat,theywouldtestifyin

favouroftheparty.Butsometimesawitnessmayturnhostileanddemolishadvocate’s

purpose.However,insuchacasetheattorneycanrequestthejudgetodeclarethe

witnessasahostilewitness.Thenhecouldcross-examinethewitnesstogeta

testimonymorefavourabletohiscase.Inpractice,whentheAttorneygetsthecourt

judge’sapprovalfortreatingawitnessasahostilewitness,hecouldusuallyenjoygreat

freedom ashow toquestionthewitness.Hence,whilegivingevidence,ifthewitness

tendstobeopposedtothecallingparty,itisgenerallyopentobeingcondemnedashis

conductishighlyreprehensibleandirresponsible.

Thus,wherethewitnessissuspectedofbeingadversetothecallingparty,The

Attorneywhoiscallinghim totestifycouldusethemethodofcross-examinationin

ordertorevealthewitnessescomplicitytoo.Interestingly,thewitnesscouldturnto

hostilityeitherintheprosecutionordefense.Theprosecutionwitnessesturnhostile,

especiallyduringthecross-examination.Convictionoftheguiltypersoninacriminal

case develops the devotion and sincerityamong the public.Butnowadays most

criminalcasesareatriskofturninghostile.

RelevantLegalProvisions

Section154oftheIndianEvidenceActStates:Thecourtmay,initsdiscretion

permitthepersonwhocallsawitnesstoputanyquestionstohim whichmightbeputin

cross-examinationbytheadverseparty.

Aclosescrutinyofsec154willbringfollowingpointsintopicture:-

 Theprovisionpermitsonlythosequestionsthatcanbeaskedduringacross-

examination.

 Thelaw nowherementionstheneedtodeclarethewitnessas“hostile”before

theprovisioncanbeevoked.

 Therequesttodeclareapersonasahostilecanbeinvokedonlywhenthe
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examiningpartyfeelsthatthestatementpresentlyspokenorthetestimonygiven

bythewitnesswouldbeagainsthisdutytospeakthetruth.

 Itcanbethusinferredthat,unlikecommonlaw system,thereisnodistinction

between a ‘hostile witness’or‘adverse witness’forthe purpose ofcross-

examining.

 Allthatthelawseekstoelicithiddenfactsforthesolepurposeofdetermining

thetruth.

Section193ofIndianPenalCode,1860:-talksaboutthepersonwho intentionallygives

falseevidenceinanystageofajudicialproceeding.Thisprovisionstatesthatany

person doing such would be liable forpunishmentwith imprisonmentofeither

descriptionforaterm whichmayextendtosevenyears,andshallalsobeliabletofine.

Explanation1:AtrialbeforeaCourt-martialisajudicialproceeding.

Explanation2:Aninvestigationdirectedbylaw preliminarytoaproceedingbeforea

CourtofJustice,isastageofajudicialproceedingthoughthatinvestigationmaynot

takeplacebeforeaCourtofJustice.

Section196ofIndianPenalCode,1860:talksaboutthepersonwhocorruptlyusesor

attemptstouseasgenuineortrueevidencewhichheisawareofbeing falseor

fabricated,shallbepunishedinthesamemannerasifhegaveorfabricatedfalse

evidence.

Section199ofIndianPenalCode,1860:-ifapersonwhoisboundbythelawtoreceive

anyevidence,makesafalsestatement,whichheknowstobefalseinnatureandthat

suchastatementtouchesuponanymaterialpointinthecase,shouldbepunishablein

thesamemannerasifhegavefalseevidence.

InIndia,thelaw relatingtotheoffenceofperjuryisgivenastatutorydefinition

underSection191andChapterXIoftheIndianPenalCode,incorporatedtodealwith

theoffencesrelatingtogivingfalseevidenceagainstpublicjustice.

Evidentiaryvalueofthestatements:
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TheIndianlawsaysthatjustbecauseapersonhasturnedhostile,thatdoesn’t

meanthatwholeofhisstatementshouldbeturneddown.”InStateofU.P.V.Ramesh

PrasadMishraandanr.,“Itisthelaw thatthestatementofthehostilewitnesstobe

takenastheevidencewouldnotbetotallyrejectedjustbecausethepersonhasmoved

awayfrom hisdutytospeakthetruth,orthathehasnotspokeninthefavorofthe

prosecution.However,insuchacase,thecourtcanscrutinizethestatementofthe

witnessandcanrejectonlythepartthatisinconsistentwiththecaseorargumentsof

theprosecution”.

TheJessicaLalcase

SidharthaVashisht@ ManuSharmaVs.State(NCTofDelhi)

ThebiggestcasethatinvolvedthehostilewitnesswasthecaseoftheJessica

Lal’smurder.Inthiscase,thetotalof80witnesseshadturnedhostile.

FACTS

Inthiscase,JessicaLalwasamodelworkinginanunlicensedbaratDelhi.By

midnight,thebarranoutofliquor,andJessicaLalrefusedtoserveManuSharma,who

waswithagroupofthreefriends.Sharmathenproducedapistolandfiredittwice:the

firstbullethittheceilingandthesecondhitJessicaintheheadandkilledher.

Aftereludingpoliceforafewdays,withtheassistanceofaccomplices,Khanna

andGillwerearrestedon4MayandSharmaon6May.Themurderweaponwarenot

recoveredandwasthoughttohavebeenpassedontoafriendwhohadbeenvisiting

from theUSandwhomaysubsequentlyhavereturnedthere.

ApersonnamedMunshiwasthekeywitnessinthecase.Duringthereadingof

theFirstInformationReport,hesaidthat“thestatementthathegavetothepolicewas

recordedinHindiwhilehehadnarratedthewholestoryinEnglish.”Munshiinhis

previousstatementsaidthathesaw total2gunsonthenightofthemurder.He

however,turnedfrom hisstatementandlattertoldthathejustsaw twogentlemenat

thebarcounterandnothingaboutthegun.
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JUDICIALDECISION

Intheyear2006,thetrialcourtbasedonthestatementsofthehostilewitnesses,

acquittedSharma.Thisdecisionofthetrialcourtwasfollowedbyahugeuproar

throughoutthecountry.Theappealregarding thisdecision ofthetrialcourtwas

acceptedwhichwasbasedontheevidencealreadytakenbythelowercourt.Sharma

waspunishedwithasentenceoflifeimprisonmentandafine.Theotheraccused,

YadavandGill,werefinedandgivenfouryears’rigorousimprisonment.A pleafor

Sharmatobesentencedtodeathwasrejectedonthegroundsthatthemurder,although

intentional,wasnotpremeditatedandSharmawasnotconsideredtobeathreattothe

society.

BESTBAKERYCASE,

BestBakerytrialisoneofthebestexamplethatonecanbegivenregarding

miscarriage ofjustice.In this case,the powerfuland rich accussed forced the

witnessestoturnhostile.Thewitnessfailedtoidentifytheaccusedsotheprosecution

failed to provethatcharges.Later,oneofthewitnesseswho had turned hostile

acceptedthatshehadturnedhostileunderthreatandfearforherlife.

BMW HITANDRUNCASE,

AboynamedSanjeevNandawasallegedtohaverunhisBMW oversleeping

pavementdwellersinDelhi.Threepeoplediedonthespotandotherreceivedserious

injuries.Inthiscase,againalargenumberofthewitnesseswereboughtbythepowerful

accusedandMonojMallick,whowasthelonesurvivortoldthecourtthathewashitby

atruck.Thekeywitness,HariShankar,refusedtoidentifytheBMW,andanother

witnessabsconded.Infact,noneofthewitnessessupportedtheprosecution.The

accusedwereacquitted.

Reasonsforpeopleturninghostile:

There mightbe manyreasons fora witness to turn hostile.Some ofthe
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importantreasonsare:

 TheabsenceofWitnessProtection.

 Prolongedtrials.

 Easybailoftherichaccused.

 Theabsenceofadequatefacilitiesofthecourttothewitnesses.

 Usageofthemoneyandpowerbytheaccused.

 Threatbytheaccused.

 Otherfactorslike,fearofpoliceorlegalsystem,politicalfear,etc.[6]

SUGGESTIONS

Delayedtrialsalongwithprolongedinvestigationsarethemainreasonsforthe

accusedtomakeawitnesshostile.Sointhecasesinwhichthereisapossibilitythat

thewitnesscanturnhostile,speedytrialshouldbepracticed.Thereisaneedfor

stringentlawsas,theleniencyofthejudicialsystem helpthewitnessestoeasilyturn

hostile.Thecriminalityof“buying”witnessesbyrichandpowerfulcanbehandledonly

bythepresenceofstrictlaws.InordertocurbthesituationlikeJessicaLal’scase,itis

veryimportantthatthecourt,toprotectthewitnessshould:

 Holdin-cameratrials.

 Keepidentityofthewitnesssecret.

 Makearrangementtoensuretheprotectionofwitness.

 Thecourtshouldmakeprovisionstocompensatethewitnessfortheamount

thatheincurredtocometocourtandtestify.

 Attentionshouldbepaidtothecomfortanddignityofthewitness.
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3.IMPROPERADMISSIONORREJECTIONOFEVIDENCE(SECTIONS167)

Section167

Evidencemustbelegallyrelevantinordertobeadmissible.Theadmissionmust

bemadeandreceivedincompliancewiththeEvidenceAct.Section167oftheIndian

EvidenceActtalksabout‘nonewtrialforimproperadmissionorrejectionofevidence’.

Itsays:Improperadmissionorrejectionofevidenceisnotagroundforinitiatinganew

trialorreversalofanydecision;Iftherewereenoughevidencetojustifythedecision;or

Iftheevidencethathasbeenrejectedhadbeenreceived;Theevidencerejectedor

improperlysubmittedshouldnotbesosignificantthatthedecisioncouldhavebeen

differentifitwasadmitted.

Therefore,ifanappealisfiledonthegroundofimproperexclusionofevidenceor

admissionofevidence,theappellantmustbeabletoprovethat:

 Therewasimproperadmissionorexclusionofevidence,and

 Therehasbeenamockeryofjustice.

Thissectionisapplicabletobothcriminalandcivilcases.

Effectsofimproperadmissionorrejectionofevidenceincivilcases

Incivilcases,itisprettyobviousthatwherethereisenoughevidencetojustifya
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decisionitisimmaterialwhethertheevidencehasbeenadmittedorrejected,initiatinga

newtrialalltogetherisnotrequired.

Section167usesthephrase“reversalofjudgment”,andjudgmentscanonlybe

reversedbyanappellatecourt.Itmeansthatthissectionisapplicabletoappealsas

well.InthecaseofAbdulRahim v.King-Emperor,itwaslaiddownthat:

 Acceptanceofinadmissibleevidenceisnotanipsofactogroundforanewtrial.

 Acceptanceofinadmissibleevidenceisnotagroundtosetasideajudgment.

Providedthatthereisotherevidencetosupportthefindingsandreachthesame

decision.The High Court of Karnataka,in the case of State of Mysore v.

Sampangiramiahobservedthat:Acceptanceofinadmissibleevidenceislessinjurious

thantherejectionofadmissibleevidence.Becauseintheformercase–whiledeciding

theverdict,theevidenceimproperlyadmittedcanbeexcludedfrom consideration.But,

inthelattercase–evidencewronglyrejectedcanonlyberecordedbyhavingrecourse

tofurtherproceedings.

Incaseadecisionismadebythetrialcourtbasedonawronglyadmittedevidence.

Suchevidencemustbesetasideandseeiftheyarerelevant.Ifthedecisionissolely

basedonsuchwronglyadmittedevidence,thenitmustbereversed.

Effectsofimproperadmissionorrejectionofevidenceincriminalcases

Thissectionwillbeapplicabletocriminalcasesalso,asheldbyTheHighCourtof

BombayinthecaseofAbdulRahim v.King-Emperor.Itwaslaiddownthatifevidence

hasbeenwronglyadmittedinacriminalcaseatthetrialstage,TheHighCourton

appealshouldtrytoexcludethatinadmissibleevidenceandstillkeepthedecisionthe

same.Providedthattheevidencealreadyavailablewasenoughtoclearlyestablishthe

caseandreachthesamedecision.Itmeansthat:IncasetheHighCourtonappealis

unsureifafactwasmissingtheopinionordecisionofacertainauthoritywouldbethe

sameornot.TheHighCourtinterferesbutonlyifitistotallycertainthattherewould

havebeennootherdecision.Inthatcase,theirrelevantcircumstancesabovewould

totallywrecktheorder,asobservedinMadanLalv.Principal,H.B.T.Institute.
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ThecourtinthecaseofAbdulRahim v.King-Emperorsaidthatitmaybe

misdirection,anditisnotsufficientgroundtochangetheverdict.Therefore,ifthe

evidenceisimproperlyadmittedandtherewasalreadyenoughevidencetoestablishthe

case.Suchimproperlyadmittedevidencecanbeignoredandthedecisionwouldstill

remainthesame.Orelsetherehastobeanewtrial.

Rejectionofevidence

InthecaseofNarainv.StateofPunjab,theprosecutionhadcitedacertain

personasawitnessbut,theywerenotverykeentoexaminehim.Whenthatwitness

opposedgivingevidence,hewasdroppedbytheprosecution.Thecourtheldthatin

suchcaseevidencecannotbesaidtohavebeenrejectedwithinSection167ofthe

IndianEvidenceAct.Insuchacasetheprosecutiondoesnotactuallytendertheperson

asawitness.ThejudgeobservedthattherealquestionregardingSection167isnotso

muchastowhethertherejectedevidencewouldnothavebeenacceptedagainstother

testimonyonrecordastowhethertheevidence– “oughtnottohavevarieddecision”.

Conclusion

Evidenceistheonlywaytoestablishsomeone’scaseincourt.TheJusticeis

blindanditseeksonlyevidenceinordertoservejustice.ThelawinIndiaregardingthe

admissibilityofevidenceisuptoparandreallyhelpful.A wrongfulsubmissionof

evidencecanchangetheentirecourseofthetrialanddenyjustice.Notjustbythe

parties,ithashappenedonmultipleoccasionsthatthecourthaswronglyaccepted

someevidencethatresultedinthechangeinentirejudgment,onlytobeoverturnedby

theappellatejurisdiction.

 Onlyrelevantfactsareadmissible;

 Arelevantfactmustbelegallyrelevantinordertobeadmissible;

 AdmissionmustbemadeincompliancewiththeIndianEvidenceAct,1872.


